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Chapter 10

STANDARDS AND CONFORMITY
ASSESSMENT SYSTEMS

OVERVIEW OF RULES

Standards and conformity assessment systems consist of technical regu-
lations, standards, and procedures for determining whether products conform to
those particular technical regulations or standards. These systems, used
throughout the world, serve a variety of purposes, such as ensuring public safety
and protecting the environment. Restricting trade must not be among their
intended purposes.

However, standards and conformity assessment systems could function as
de facto trade barriers when a country imposes criteria under which it is more
difficult for foreign products than for domestic products to meet the relevant
standards. Also, governments may implement standards and conformity
assessment systems under the guise of the legitimate objectives mentioned
above, when in fact they are designed to limit imports or to subject imports to
discriminatory treatment. In such cases, standards and conformity assessment
systems can be trade-restrictive.

International disciplines are needed to eliminate the unnecessary trade
restrictive effects of standards and conformity assessment systems. Some



Standards and Conformity Assessment Systems   Chapter 10

188

organizations, such as the International Organization for Standardization (ISO),
the International Electrotechnical Commission (IEC), and the Joint FAO/WHO
Food Standards Programme Codex Alimentarius Commission have been
working for years to create a unified system of international standards and
conformity assessment systems.

In the GATT context, the Agreement on Technical Barriers to Trade
(hereinafter referred to as the “Standards Code”) was concluded in 1979 as part
of the Tokyo Round of GATT negotiations, to promote the harmonization of
standards and conformity assessment systems and to establish rules on
transparency and other aspects of related measures. The Uruguay Round has
produced a new Agreement on Technical Barriers to Trade (hereinafter referred
to as the “TBT Agreement”) that makes obligations under the Standards Code
more definitive and strengthens its provisions. In addition, specific disciplines
concerning sanitary and phytosanitary measures were negotiated as a part of the
Uruguay Round agricultural negotiations. In the final agreement, however, they
were concluded as a separate agreement known as the Agreement on the
Application of Sanitary and Phytosanitary Measures (hereinafter referred to as
the “SPS Agreement”).

Participation in the Standards Code was left to the discretion of each
country. As a result of the Uruguay Round, the TBT Agreement and the SPS
Agreement were subject to the single undertaking requirement as agreements
annexed to the WTO Agreement. This change has brought about a significant
expansion in the range of countries covered by agreements in these areas, which
means a major strengthening of international disciplines.

LEGAL FRAMEWORK

TBT Agreement

The TBT Agreement sets forth certain requirements for technical regula-
tions, standards, and conformity assessment procedures. These terms are defined
as follows:

•  Technical regulations—A document that lays down product characteristics
or their related processes and production methods, with which compliance
is mandatory;
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•  Standards—A document for products or related processes and production
methods, with which compliance is not mandatory;

•  Conformity assessment procedures—Any procedure used to determine
whether relevant requirements in technical regulations or standards are
fulfilled and to accredit conformity assessment bodies.

To ensure that such technical regulations, standards and conformity as-
sessment procedures do not act as unnecessary barriers to trade, the TBT
Agreement directs Members to ensure that products imported from the territory
of any Member must be accorded most-favoured-nation treatment and national
treatment and international standards must be used as a basis for new technical
regulations in principle. It also requires Members to take appropriate measures
to ensure transparency, such as notifying the WTO when developing or revising
technical regulations.

In addition, the TBT Agreement requires the following two kinds of obli-
gations for Members with respect to their central and local government
standardizing bodies and their non-governmental standardizing bodies. The first
is the primary obligation for Members to ensure compliance by their own
standardizing bodies with the TBT Agreement. The second is the related
obligation for Members to take reasonable measures as may be available to them
to ensure compliance by their own standardizing bodies with the TBT
Agreement (see Figure 10-1).

Figure 10-1
Member Obligations

Level of Government
To comply
(primary obligation)

Reasonable measures to
ensure the compliance of
local government and non-
governmental bodies
(secondary obligation)

Central government (1), (2), and (3)
Local governments
on the level directly below
the central government
(prefectural level)

(1) and (3)
(obligation to notify
WTO)

(2)
(1) and (3)
(obligation other than WTO
notification)

Other local governments and
non-governmental bodies

(1), (2), and (3)
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Notes: (1) = Technical regulations
(2) = Standards
(3) = Conformity assessment procedures.

An underlined character indicates obligations expanded or strengthened by the
TBT Agreement. All obligations under (3) were expanded, while (1) was
strengthened with respect to local governments positioned one level directly
below the central government.

Under the TBT Agreement, Members have various obligations, including
those to ensure transparency in general and those to notify the WTO. Standards
and conformity assessment systems that have the effect of unjustifiably
discriminating between domestic and foreign products or of limiting the quantity
of imports may constitute violations of the national treatment provision Article
III of the GATT, the general elimination of quantitative restrictions provision
Article XI of the GATT, or the non-discriminatory administration of quantitative
restrictions provision Article XIII of the GATT, depending on their content.
These measures may also violate several articles, including Articles 2.1 and 2.2
of the TBT Agreement, which stipulate that: (1) Members shall ensure that in
respect of technical regulations, products imported from the territory of any
Member shall be accorded treatment no less favourable than that accorded to
like products of national origin and to like products originating in any other
country; and (2) Members shall ensure that technical regulations are not
prepared, adopted, or applied with a view to or with the effect of creating
unnecessary obstacles to international trade.

A panel report was reached in August 2000 on the coverage of the TBT
Agreement (EC asbestos case). Annex 1 to the TBT Agreement defines a
“technical regulation” as a “document which lays down product
characteristics . . . with which compliance is mandatory”. The case in question
disputed whether the January 1997 French decision to bar, with a few exceptions,
the import and distribution of products containing asbestos for the purpose of
protecting consumers and workers constituted a violation of the TBT or GATT.
The panel for the case ruled that a “technical regulation” in the context of the
TBT Agreement referred to a regulation that defined specific characteristics for
one or more identifiable products. This regulation in question was a general
regulation because it did not identify specific products but merely a general
characteristic (asbestos content, regardless of the product). It was therefore not
included under the scope of “technical regulations” in the TBT Agreement and
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should be taken up under Articles I, III, and XI of the GATT. The final ruling on
the case found the French measure in violation of GATT Article III:4, but
justified under GATT Article XX. (The case was before the Appellate Body at
the time of this writing, in February 2001.)

SPS Agreement

The SPS Agreement seeks to prevent the use of sanitary and phytosanitary
measures as disguised trade restrictions, and to harmonize national sanitary and
phytosanitary measures based on international standards. The basic points are as
follows:

•  Members have the right to take sanitary and phytosanitary measures
necessary for the protection of human, animal, or plant life or health,
provided that such measures are not inconsistent with the provisions of the
SPS Agreement (Article 2.1).

•  Members shall ensure that any sanitary and phytosanitary measure is
applied only to the extent necessary to protect human, animal, or plant life
or health, based on scientific principles (Article 2.2).

•  Members shall ensure that sanitary and phytosanitary measures do not
arbitrarily or unjustifiably discriminate between Members where identical
or similar conditions prevail. Sanitary and phytosanitary measures shall
not be applied in a manner that would constitute a disguised restriction on
international trade (Article 2.3).

•  Members shall base their sanitary or phytosanitary measures on in-
ternational standards, guidelines, or recommendations, where they exist,
except as otherwise provided for in the SPS Agreement (Article 3.1).

•  Members may introduce or maintain sanitary or phytosanitary measures
which result in a higher level of sanitary or phytosanitary protection than
would be achieved by measures based on the relevant international
standards, guidelines or recommendations, if there is scientific
justification to do so (Article 3.3).

•  In cases where relevant scientific evidence is insufficient, a Member may
provisionally adopt sanitary or phytosanitary measures on the basis of
available pertinent information, including that from the relevant
international organizations as well as from sanitary or phytosanitary
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measures applied by other Members (Article 5.7).

•  Members shall notify changes in their sanitary or phytosanitary measures
and shall provide information on their sanitary or phytosanitary measures
to ensure transparency. The SPS Agreement also specifies procedures for
consultations and dispute settlement (Articles 7 and 11).

NOTIFICATION TO THE WTO

The WTO disciplines on standards and conformity assessment systems
emphasize the improvement of transparency by requiring notification of
measures. The TBT Agreement and the SPS Agreement both include an
obligation to notify other Members through the WTO Secretariat and to allow
reasonable time for other Members to make comments when a relevant
international standard does not exist and if new standards or conformity
assessment systems may have a significant effect on the trade of other Members.
The Committee on TBT and the Committee on SPS, established under the TBT
Agreement and the SPS Agreement, recommend that this period of time be 60
days. (Ninety days is encouraged any Member if possible under the second
triennial review, as discussed below.)

Under the Standards Code there was much discussion on how to ensure
prompt notification, but enhancement of the notification system will continue to
be an important issue under the WTO because the increase in participating
countries is expected to increase the number of notifications made.

As supplementary information in this regard, we outline below the number
of notifications made under the Standards Code and the TBT Agreement.
Between 1980 and 2000 there were a total of 8,011 notifications, of which 781
were from Japan (see Figure 10-2). In 1999, only 162 out of the total of 669
notifications (24 percent) had provided comment periods in excess of the 60
days recommended, but in 2000 there was a slight improvement to 167 out of
611 (27 percent; see Figure 10-3).
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Figure 10-2   
Number of Notifications

Under Standards Code Under TBT AgreementCountry

*
1980-1994 1995-1999 2000 Sub-

Total

Total

Australia 1992     54    88   10    98  152
Canada 1980    396   109   26   135  531
EU 1980    226   168   16   184  410
Japan 1980    548   177   56   233  781
United States 1980    500   169   32   201  701

Total (including others)   4,464  2,936  611  3,547 8,011

Source: GATT/WTO Documents

* Year of participation in the Standards Code

Figure 10-3   
Length of Comment Period

           1999            2000
Less

than 45
days

45-
59

days

60 days
or

more

Not
specified

or lapsed

Less
than
45

days

45-59

days

60 days

or
more

Not
specified

or lapsed

Australia 4 11 4 2 5 3 2 0

Canada 8 11 5 0 16 6 3 1

EU 1 1 32 1 1 1 12 2

Japan 9 15 6 0 16 10 26 4

United States 13 6 25 1 8 8 15 1

Total (incl.
others)

243 166 162 98 189 113 162 142

Source: WTO Documents.
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RECENT TRENDS

TBT Triennial Review

Article 15.4 of the TBT Agreement requires the TBT Committee to study
the implementation and operation of the Agreement every three years (the
“triennial review”). The second triennial review was conducted for the 1998-
2000 period and adopted unanimously by the TBT Committee when it met in
early November 2000. Among the specific issues discussed were the
implementation of the Agreement, notifications, international standards,
conformity assessment procedures, technical regulations, technical assistance for
developing countries, and labelling. The most active debate was in the area of
international standards, and significant results were achieved in the handling of
inappropriate international standards, an area in which Japan has been extremely
vocal. (The full text of the triennial review can be obtained from the WTO web
site [document number G/TBT/9].)

As touched on above, the TBT Agreement obligates members to use in
principle international standards when creating technical regulations, voluntary
standards, and conformity assessment procedures, under provisions such as
Article 2.4. The intention behind this is to bring domestic regulations and
standards into conformance with international standards so as to reduce the
barriers to trade caused by them that differ from country to country.

However, there are several cases in which the ISO and IEC standards that
are commonly used internationally reflect the concerns of specific geographical
regions with large numbers of votes. This results in international standards being
created and maintained that do not reflect the state of world markets and
technological developments (examples would include steel products and
automobile brakes). In such cases it would be inappropriate to bring Japanese
standards into conformance with the international standard. The existence of
these "inappropriate international standards" means that TBT Agreement
obligations, which were intended to reduce the barriers to trade, could work to
the advantage of industries in a few specific countries and regions, distorting fair
competition and actually expanding the barriers to trade.

Japan explained “inappropriate international standards” during the tri-
ennial review proceedings and argued that the international standard
development process required transparency (disclosure of documents and other
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measures), openness (free participation), impartiality (respect for a variety of
opinions) and market relevancy (conformance with actual conditions on world
markets and technological progress, among other things). The text reflecting this
concept was universally acceptable, and was ultimately supported by a majority
of members.

As a result, the “decision of the committee on principles for the devel-
opment of international standards, guides and recommendations with relation to
articles 2, 5, and annex 3 of the agreement” was drafted to clarify and strengthen
the concept of international standards under the TBT Agreement and was
adopted by the Committee as an Annex to the triennial review report. Japan’s
concerns are reflected to a great extent in this document.

Below is an outline of the results.

(a) The document brings the principles of transparency (disclosure of
documentation), openness (free participation), and impartiality (respect
for a wide range of opinions) into the process of developing international
standards (including cases in which international standardizing bodies
delegate regional standardizing bodies to draft standards [for example, the
Vienna Agreement commissioned by the ISO to the CEN (Comité
Européen de Normalisation)]). It also contains clear wording that
international standards: 1) need to be relevant and to respond effectively
to regulatory and market needs, as well as scientific and technological
developments in various countries; 2) should not distort the global
markets, have adverse effects on fair competition, or stifle innovation and
technological development; and 3) should not give preference to the
characteristics or requirements of specific countries or regions when
different needs or interests exist in other countries or regions.

(b) The Committee notes that even when principles such as transparency,
openness, and impartiality were observed by international standardizing
bodies, inappropriate international standards might still develop. It
reaffirmed that provisions such as Article 2.4 of the TBT Agreement
provide members with flexibility in such cases.

This result is significant for the following two reasons:

1) Japan, in coordination with other countries, has made concerted efforts
to improve the transparency, openness, and impartiality of the
international standard development process and the market relevancy
of the international standards at the international standardizing bodies
such as ISO. These efforts have to some extent borne fruit. The result
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by the TBT Committee gives further momentum to these efforts in the
ISO and other standardizing bodies and will promote the creation of a
more desirable environment for the international standardization
activities of Japanese industry.

2) The result can provide a reference for disputes on the TBT Agreement
over the use of international standards, and will enable WTO members
to make clearer judgments.

Mutual Recognition

Mutual recognition means that the results of conformity assessment
procedures in an exporting country are mutually accepted by an importing
country if the exporting country carries out the conformity assessment
procedures based on the importing country’s ones, even when technical
regulations and those procedures for products to secure safety and other
measures differ from their own. Article 6.3 of the TBT Agreement encourages
Members to enter into negotiations for the conclusion of agreements for the
mutual recognition. Mutual recognition enables Members to eliminate redundant
inspections and improve market access, which promotes trade. Japan has
attempted to negotiate mutual recognition agreements with Europe, and in July
2000 reached working level agreements in four areas: electrical equipment,
telecommunications equipment, chemical GLP, and pharmaceutical GMP. As of
this writing, final domestic procedures are being taken with the goal of having
the agreements take effect during this year on both sides. Japan is also
exchanging information on mutual recognition with Australia and the Republic
of Korea.

Labelling

The GATT enforces strict disciplines on import bans and quantitative
restrictions. This has led to increasing use of labelling among many Members. A
large number of specific labelling systems of Members have been brought
before the TBT Committee. At the second triennial review, the EC proposed a
work programme on multifaceted guidelines for labelling from the perspective
that such labelling systems among Members could constitute, like technical
regulations and standards, a barrier to trade. This, however, was strongly
opposed by developing countries, which worried that the guidelines would end
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up legitimizing labelling as means for disguised trade restrictions; no agreement
was reached. It is expected that the TBT Committee will continue to discuss the
issue.

Environmental labelling was also on the agenda of the WTO “Committee
on Trade and Environment” (CTE). Environmental labelling involves affixing a
label indicating that a product is environment-friendly in order to communicate
the environmental benefits of the product to consumers and to expand the
market for conservation-oriented goods. Such systems have been adopted by
Japan and many other developed countries.

Developed and developing countries differ in their view of environmental
labelling. The developed countries argue that such labelling is useful for
conservation purposes and has very little detrimental impact on trade; the
developing countries fear that trade could indeed be impaired. All countries
agree, however, that it is important to maintain transparency in such systems and
that the issues need to be fully discussed in the future.

If environmental labelling is covered by the TBT Agreement, then ap-
plying the provisions of the Agreement ensures transparency. But Members
differed on the question of whether mandatory labelling based on processes and
production methods that are unrelated to product characteristics would be
covered by the TBT Agreement. For example, the “life cycle approach” (LCA)
has become an increasingly common standard for environmental labelling. This
approach considers the positive and negative effects on the environment at all
stages of a product's life cycle, from design to disposal. In addition to the
environmental characteristics of the product itself (energy savings and other
attributes), the LCA also considers processes and production methods that are
not directly related to the characteristics of the product. Waste fluids generated
by the production process or the use of CFCs would be one example.

Some have argued that mandatory labelling based on processes and
production methods not directly related to product characteristics could violate a
basic GATT principle: that like products be treated equivalently. This is an issue
that will require careful discussion in the future.

ECONOMIC IMPLICATIONS

When significant differences exist between the standards and conformity
assessment systems of different countries, the smooth development of free trade
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is likely to be impeded because exporters must deal with separate measures for
each country, causing manufacturing and sales costs to increase. Furthermore,
when such measures have an effect that discriminates between domestic and
foreign products, or that limits the quantity of imports, international trade is
unreasonably distorted. To enhance free trade, it is essential to promote the
international harmonization of standards and conformity assessment systems, to
provide more transparency in the drafting and administration processes of
domestic standards regulations, and to ensure that equal treatment is accorded to
domestic and foreign products.

Sanitary and phytosanitary measures are applied to prevent the entry of
diseases and pests from abroad, taking into account their prevalence in exporting
countries and importing countries, and other relevant factors, based on scientific
and technical grounds. Although differences in the sanitary and phytosanitary
systems adopted by different countries naturally exist, in no case should they be
used to disguise restrictions on international trade.

PROBLEMS OF TRADE POLICIES
AND MEASURES IN INDIVIDUAL COUNTRIES

Measures taken in connection with standards and conformity assessment
systems and with sanitary and phytosanitary systems must be enacted and
implemented to the minimum extent necessary for certain purposes, e.g., to
maintain safety and health and to protect the environment. Japan should urge
that measures that act as avoidable entry barriers against domestic markets be
either abolished or simplified, and be operated in a more transparent manner in
light of the TBT Agreement and the SPS Agreement.

Recently, countries have become increasingly active in establishing and
improving standards aimed at protecting the environment. It is necessary to
ensure their transparency, and especially to watch carefully whether they respect
relevant international standards, and whether they constitute unnecessary
obstacles to international trade. If such measures discriminate against imports,
either in general or from specific countries, or become unnecessary import
restrictions, it is necessary to deal with them by urging their rescission, and by
claiming their inconsistency with the WTO Agreement through the WTO dispute
settlement mechanism where necessary.
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1. UNITED STATES

American Automobile Labelling Act

The American Automobile Labelling Act was enacted under Section 210 of
the Passenger Motor Vehicle Content Information Disclosure Act of October
1992. It requires all passenger cars and light trucks to carry labels indicating
their domestic content percentage of value-added in the United States and
Canada. More specifically, the labels must indicate:

•  The content percentage of United States and Canadian parts (on a model-
by-model basis);

•  The country, state and city of final assembly;

•  If countries other than the United States and Canada supply 15 percent or
more of the parts in the vehicle, the label must indicate the top-two
countries supplying parts and the percentages supplied by each country;

•  The country of origin of the engine and transmission (the country adding
50 percent or more of the value or the most added-value).

The Act took effect on 1 October 1994. Violations are subject to a fine of $1,000
per vehicle.

The explanation offered for the system is that it helps consumers make
better purchasing decisions by providing them with information on the
percentage of the automobile’s price produced within the United States/Canada.
But the system is in fact a “Buy American” provision that implicitly attempts to
call on consumers to buy domestic goods. The law forces foreign auto makers
with operations in the United States, who tend to use large amounts of non-
US/non-Canadian parts, and dealers, who import vehicles, to take on an
enormous amount of clerical work and record-keeping in order to calculate parts
percentages. The system is therefore likely to become an unnecessary obstacle to
trade and may be in violation of Article 2.1 and 2.2 of the TBT Agreement.

Although the full effects of this system on trade are not obvious, Japan
should monitor developments under the law and when necessary continually use
bilateral consultations and other means to resolve any problems.
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Regulation on Corporate Average Fuel Economy (CAFE)

The Energy Policy and Conservation Act of 1975, which includes Corpo-
rate Average Fuel Economy (CAFE) regulations, obligates automobile
manufacturers and importers to achieve certain levels of average fuel economy
for the vehicles they handle, and levies fines for violations. CAFE regulations
stipulate that domestic and imported vehicles be distinguished and that their
average fuel economy be calculated separately.

In May 1992, the EU requested consultations with the United States be-
cause it viewed the CAFE regulations as being inconsistent with Article III:4 of
the GATT provisions for national treatment. In March 1993, it requested that a
GATT panel be established. In September 1994, a report was issued.1

The panel noted that separate foreign-fleet accounting prevented manu-
facturers of large domestic cars with low fuel economy from meeting the CAFE
requirement for their domestic fleet by adding to it small foreign cars with high
fuel economy. Such manufacturers may avoid fines only when they increase the
volume of business of small domestic cars with high fuel economy. In such cases
the CAFE measure placed small foreign cars in a less favourable competitive
position with respect to small domestic cars. In such cases the CAFE measure
also placed large foreign cars in a less-favourable competitive position with
respect to large domestic cars. The panel therefore found the CAFE regulation in
violation of Article III:4 of the GATT because the requirement of separate for-
eign fleet accounting under the CAFE regulation accorded foreign products
conditions of competition less favourable than those accorded to like domestic
products. It further found that the practice could not be justified under Article
XX(g) of the GATT. The report was not adopted and the United States has taken
the position that since the CAFE regulations do not harm EU commercial
interests, there is no reason to revise them.

FY 2001 Department of Transportation Appropriations Legislation, which
passed on 23 October 2000, freezes all changes in base values under current
CAFE regulations. It also commissions the National Academy of Sciences to
study the effect and impact of the regulations, including their effect and impact
on imported and domestic categories of vehicles. The findings from this study
                                           
1 During this panel, the EU also argued that the “Luxury Tax” which was a retail excise tax imposed on cars sold
for more than a certain price, and the “Gas Guzzler Tax” imposed on the sale of each car that had low fuel
economy, also constituted a violation of GATT Article III:2. The panel, however, concluded that these measures
did not violate GATT Article III:2.
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are due out by 1 July 2001. Regardless of the findings, it is necessary to continue
to exchange opinions regarding this measure with the United States in bilateral
discussions and other forums.

Adoption of the Metric System

While one purpose of the TBT Agreement is to reduce the technical bar-
riers to international trade by encouraging the adoption of international
standards, the ISO and other international standardization institutions have
adopted the international system of units (SI), which is based on the metric
system, as the units to be used in formulating standards.

While virtually every other country in the world uses the SI—the metric
system—the United States still uses yards and pounds for most purposes. Indeed,
it is the only country not to have made any progress in adopting the metric
system.

This has enormous impact on world trade. In bilateral talks on structural
issues and other bilateral conferences, Japan has sought measures from the
United States to adopt the metric system. In the Second Annual Report of
Structural Impediments Initiative Follow-up, the United States committed: 1) to
use the metric system in federal procurement, subsidy programs, and
commercial activities, and 2) to implement a Department of Commerce study on
ways to substantially expand and increase use of the metric system by the
private sector. Similarly, in the third Joint Status Report on Japan-US Enhanced
Initiative on Deregulation and Competition Policy of 2000, the United States
committed to: 1) the National Institute of Standards and Technology(NIST) at
the Department of Commerce and the National Conference on Weights and
Measures(NCWN), which will coordinate regarding full implementation of the
revised Uniform Packaging and Labelling Regulations(UPLR), which accept
metric-only labelling on US consumer products as of 1 January 2000, and 2) a
bill to be submitted to Congress to update the Fair Packaging and Labelling
Act(FPLA) to permit the option of metric-only labelling on products covered by
the Act. In spite of these commitments, only about 20 percent of private-sector
businesses within the United States use the metric system, and there has been no
significant progress on its adoption. Japan must continue to seek effective, on-
going initiatives from the United States toward wider adoption of the metric
system.
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2. EUROPEAN UNION

Phytosanitary Measures

The EU only allows the import of five-leaf white pine, Japanese cypress,
and juniper bonsai plants from Japan, on the condition that they undergo
inspections over a period of two years in Japan at the cultivation site and other
phytosanitary measures. Plants meeting this condition, however, can only be
imported for a period of three years. The period has been renewed based on a
request from Japan. The three-year limit on imports is not based on any
scientific rationale. Japan should continue to request that the EU remove such a
limited import period.

Draft Directives on Waste Electric and Electronic Equipment ordinance
(WEEE), Draft Directives on the Restriction of the use of Certain Hazardous
Substances in WEEE (ROS), Draft Directive on Batteries and Accumulators
(with a view to replacing Directive 91/157/EEC and 93/86/EEC)

The European Commission adopted the proposed directive WEEE and
ROS on 13 June 2000, and submitted them to the European Parliament and the
European Council on 28 July 2000. The draft directive would impose a
substance ban on lead, mercury, and cadmium in order to prevent the disposal of
electric and electronic equipment and restrain the use of toxic substances. It
would also obligate the collection and recycling of almost all of electrical and
electronic equipment.

In introducing such restrictions and obligations on all electrical and
electronic equipment and components, it is necessary to carry out individual and
detailed studies of the need for regulations for specific electrical and electronic
equipment and components. But the ROS, for example, simply bans the use of
lead in electrical and electronic equipment and components and mandates
conversion to alternative substances within a specific period of time. Given
today's technology levels, there are some areas for which it may not be possible
to achieve this. The fact that technical regulations are strict is not itself a
problem under the WTO Agreement, but the TBT Agreement requires that
Members consider the risk created by “non-fulfilment” of “legitimate
objectives” when evaluating the need to formulate regulations and obligations.
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There are some problems such as not being clear whether to be taken account of
risks in light of “the final use for which the product is intended”.

The bills contain some exceptions, but it is still possible that the across-
the-board restriction on specific substances that they employ will be more trade-
restrictive than necessary to fulfil a legitimate objective (TBT Agreement Article
2.2).

The bills could come up for a vote as early as the first quarter 2001. It is
suggested that Japan clearly communicate to the EU the effect that the bills will
have on trade, and to monitor the deliberations of the European Parliament.

The European Commission is also studying a proposed amended waste
battery directive. This is also an area of concern for Japan.

Measures Concerning Meat and Meat Products (Hormones)

In December 1985, the EU, referring to consumer concerns, decided that
beginning in January 1988, all imports of meat from animals raised using
hormones would be banned (a decision not to use hormones within the region
was made in March 1988). The United States requested consultations under
Article XXIII of the GATT, arguing that the measures lacked scientific evidence
and were inconsistent with Article 7.2 of the Tokyo Round Standards Code. In
January 1989, the EU began enforcing a total ban on imports of meat raised with
growth hormones. The United States, in response, invoked retaliatory measures
that same month under Section 301 trade remedy: 100-percent hikes in tariffs on
beef, tomato-based products, coffee, alcoholic beverages, and pet food, in total
worth about $90 million.

The impasse remained unresolved. In June 1995, the United States charged
that the EU measures lacked a scientific basis and were in violation of both the
GATT and the SPS Agreement. The Unites States intended to refer the matter to
the WTO dispute settlement procedures, if the dispute was not resolved by the
end of 1995.

In response, the EU convened a “Scientific Conference on the Use of
Growth Promoters in Meat Production” for scientists and consumer groups. The
conference’s report, published in January 1996, concluded that the data on the
use of natural and artificial hormones and related compounds had shown no
evidence of human health risk. The EU agriculture ministers, however, decided
nonetheless to continue the import ban.

In January 1996 the United States requested consultations under Article
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XXII of the GATT, alleging that the EU measures were inconsistent with
Articles III and XI of the GATT, and Articles 2, 3, and 5 of the SPS Agreement.
In May 1996 a panel was established. In July 1996 Canada also requested
consultations under Article XXII of the GATT and in October 1996 a different
panel was set up.

In August 1997, the panel report was issued. It found that the EU measures
were based on neither international standards nor any risk assessment, and that
arbitrary or unjustifiable distinctions in the level of protection result in
discrimination or a disguised restriction on international trade. The panel
therefore found the EU measures in violation of SPS Agreement Articles 3.1, 5.1
and 5.5.

In September 1997, the EU appealed the panel finding to the Appellate
Body. In January 1998, the Appellate Body submitted its report, finding that the
EU measures were not to be regarded as discrimination or as a disguised
restriction on international trade and were therefore not inconsistent with Article
5.5 of the SPS Agreement. On the other hand, it upheld the panel's findings that
the EU measures were not based on sufficient assessment of risk, and therefore
found the measures to be in violation of Article 5.1 of the SPS Agreement. The
Appellate Body reversed the ruling of the panel and found that the burden of
proof to establish a WTO redaction remains on the complaining country (in this
case, the United States) when a country introduces or maintains sanitary or
phytosanitary measures that result in a higher level of protection than would be
achieved by relevant international standards. In February 1998, the Appellate
Body report was adopted, and the DSB advised the EU to take appropriate
measures in light of the Appellate Body report.

The EU had an obligation that it would follow the Appellate body decision
and bring its measures into conformance to the WTO by May 1999. However,
the EU failed to withdraw the import ban by the deadline, prompting the US and
Canada on 14 May to seek approval from the WTO for temporary suspension of
concessions on imports from the EU equivalent to $220 million and $70 million
respectively.

On 12 July, the WTO announced results of arbitration, finding the eco-
nomic damage to the US and Canada from the EU beef import ban to be worth
$117 million and $11.3 million respectively. The DSB approved a suspension of
concessions based on these findings. In accordance with WTO procedures, the
US hiked tariff rates effective 29 July. Canada did likewise, effective 1 August.
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3. REPUBLIC OF KOREA

Detailed Rules for the Control of Product Origin

In July 1991, Korea established its “Detailed Rules for the Control of
Product Origin” (Customs Agency Notification) that require labels of product
origin to be affixed to the smallest packaging unit of products, according to a
revision of the International Trade Control Regulations in May 1991. These
labels had to be: (a) written in Hangul (domestic language) or English
characters; (b) displayed in a form and method that is easy for final purchasers
to read; (c) placed in an easily recognizable location; and (d) made in a way that
they can be permanently preserved. The rules initially covered 250 items at the
four-digit level under the harmonized tariff system. In application, the system
places excessive burdens on trading companies and therefore constitutes a
restriction on trade which is likely to be inconsistent with Article II:2 of the TBT
Agreement.

The system was slightly improved in May and July 1993 when revisions to
the law made it possible to label in Chinese characters and expanded the number
of exceptions for which labelling on the package was permitted. Effective July
2000, it was implemented and amended into law that stamps and labels were
permitted for cases in which the nature of the product makes permanent
labelling difficult. On the other hand, the revisions also strengthened the
requirements to confirm the origin of OEM products. The list of products
covered under the regulation had reached 650 as of January 2000. Many
problems, therefore, remain.

Japan pointed out the problems involved in this system during the Trade
Policy Review (TPRM) for the Republic of Korea that was held at the WTO in
1996 and 2000, but many problems still remain. It is necessary to continue to
seek improvements for those requirements that place excessive burdens on
exporters.
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