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Chapter 11

TRADE IN SERVICES

     The phrase “trade in services” applies to international transactions in a
diverse array of fields, including financial services, transport, communications,
construction, and distribution. When considering barriers to trade in services,
domestic regulations governing their supply and consumption are more
important than border measures (such as tariffs). This is in contrast to trade
goods, where border measures play a significant role. These domestic
regulations are put in place for a variety of reasons: sometimes to protect
domestic industries, but just as often to meet public objectives such as protecting
culture and traditions, or protecting the interests of consumers. Thus, the need
for multilateral disciplines in the service area was not considered great until
recently.

However, trade in services has been steadily increasing. According to WTO
statistics, services now account for 19.7 percent of world trade (by shipping
value), or about $1.34 trillion in 1999 (see Figure 11-1). This increase in trade in
services has led to a greater need for disciplines in this area. The General
Agreement on Trade in Services (GATS), requiring most-favoured-nation
treatment, market access commitments, and national treatment, was agreed upon
at the end of the Uruguay Round negotiations with the participation of all
Member nations including developing countries. The GATS covers a wide range
of service industries, including financial services, transport, communications,
construction, and distribution.
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Figure 11-1
World Trade in Services (Export Value Basis)

                                      

  Source: World Trade Organization Annual Report 2000, WTO.
* Excludes Hong Kong’s re-exports.

LEGAL FRAMEWORK

The GATS covers governmental measures that would influence trade in any
and all services (excluding services supplied in the exercise of governmental
authority). The GATS defines 155 service sectors based on categories developed
by the GATT Secretariat, and specifies four modes of trade in services (see
Figure 11-2):

1) Cross-border supply (supply of services from the territory of one Member
into the territory of another Member);

2) Consumption abroad (supply of services in the territory of one Member to a
service consumer of another Member);

3) Commercial presence (supply of services by a service supplier of one
Member through commercial presence in the territory of another Member); and

4) Presence of natural persons (supply of services by a service supplier of one
Member through the presence of natural persons of that Member in the territory
of another Member.)

        Export Value (billion US$)
  1986   1990   1994   1998   1999

 Goods*   2,137   3,439   4,241   5,422   5,460
 Services    450    783   1,038   1,318   1,340
 Total   2,587   4,222   5,279   6,740   6,800
Services Total  17.4%  18.5%   19.7%   19.6%   19.7%
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Framework of Liberalization Commitments

Members make liberalization commitments by service sectors and modes.
Obligations under the GATS can be classified into three types: (1) obligations
applied to all sectors regardless of whether a commitment has been made; (2)
obligations applied equally to sectors in which commitments have been made;
and (3) obligations applied according to the specific commitment undertaken.
General obligations that must be applied in all service sectors include Most-
Favoured-Nation treatment to foreign service suppliers and assurance of
transparency of relevant laws and regulations. In sectors where specific
commitments are undertaken, Members must ensure objective application of
domestic regulations and, in principle, cannot restrict payments and transfers.
Finally, obligations are undertaken with respect to market access and national
treatment in these sectors according to the specific commitment undertaken in
each sector and mode. Furthermore, special rules for specific sectors, such as
financial services and telecommunications, are defined in the annexes of the
GATS. Outlines of major provisions are described in Annotation 11-1.

For the financial sector, an Understanding on Commitments in Financial
Services—which describes very specifically the measures to be taken for market
access, national treatment and other issues, and defines a very high degree of
liberalization—was made. For the basic telecommunications sector, a Reference
Paper defines frameworks for insurance of interconnection, universal service,
public availability of licensing criteria, and other competition-enhancing
regulations. In these two sectors, many Members, particularly the developed
countries, voluntarily made liberalization commitments on the principles
outlined in Annotation 11-2.

As part of the Uruguay Round negotiations, the GATS was concluded and
Members made schedules of specific liberalization commitments. An example of
a schedule of specific commitments is shown in Figure 11-3. For an overview of
Members’ specific commitments and Most-Favoured-Nation treatment
exemptions, see Figures 11-4 and 11-5 respectively. Japan made commitments in
approximately 100 sectors and maintained no exemptions from Most-Favoured-
Nation treatment.
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Figure 11-2    Four Modes of Trade in Services

Note:Symbols in the Schematic Diagrams
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Annotation 11-1
Outline of Major Rules and Regulations in the GATS

OBLIGATIONS REGARDING TRADE IN SERVICES

IN ALL SERVICE SECTORS

1.  Most-Favoured-Nation Treatment (Article II)

Members must accord equal treatment (MFN treatment) to all other
Members (See Chapter 1 for MFN Principle). Trade in services, however,
spans a wide range of fields that contain many measures that cannot be
subject to MFN treatment for various historical or other reasons.
Accordingly, the GATS stipulates that if such measures are registered at the
time the GATS enters into force, those measures may be exempted from
obligation of MFN treatment. The Council for Trade in Services shall
review all exemptions granted for a period of more than five years. The
first such review shall take place no more than five years after the entry
into force of the WTO Agreement. In principle, such exemptions should not
exceed a period of 10 years. These exemptions are subject to negotiation in
subsequent trade liberalizing rounds.

(Cases in which MFN treatment obligations do not apply under the GATS
provisions.)

•  Each Member is not prevented from taking part in an agreement
liberalizing trade in services between or among the parties. (Article
V)

•  Each Member is not prevented from taking part in an agreement
establishing full integration of the labour markets between or among
the parties. (Article V bis)

•  Each Member may recognize education, licenses, and certification
granted in a particular country as domestically valid. (Article VII)

•  Most-Favoured-Nation treatment shall not apply to the procurement
by governmental agencies of services purchased for governmental
purposes not with a view to use in the supply of services for
commercial sale. (Article XIII)
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2.  Transparency (Article III)

The lack of transparency of laws, regulations, and other measures
pertaining to or affecting trade in services may constitute a barrier to trade
in services. The GATS, therefore, provides a general obligation to publish
all such laws and regulations. This provision will remove any barrier
resulting from non-transparent procedures, as well as facilitate future
negotiations on such procedures.

OBLIGATIONS REGARDING TRADE IN SERVICES IN SECTORS
WHERE SPECIFIC COMMITMENTS HAVE BEEN UNDERTAKEN

1. Domestic Regulations (Article VI)

In sectors where specific commitments are undertaken, each Member shall
ensure that all measures of general application affecting trade in services
are administered in a reasonable, objective, and impartial manner.

2.  Payments and Transfers (Article XI)

Except to safeguard its balance of payments, a Member may not restrict
international payments and transfers for current transactions covered by
specific commitments undertaken in the GATS. Nothing in the GATS,
however, affects the rights and obligations of the Members of the
International Monetary Fund. A Member shall not impose restrictions on
any capital transactions inconsistent with its specific commitments
regarding such transactions, except under Article XII (Restrictions to
Safeguard the Balance of Payments) or at the request of the IMF.

OBLIGATIONS DEPENDENT ON THE
CONTENT OF SPECIFIC COMMITMENTS

1. Market Access (Article XVI)

Market access is an obligation whose terms and conditions are determined
through specific commitments. Each Member may decide through
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negotiations to undertake a market access commitment (i.e., a commitment
not to maintain or adopt certain measures contained in an exhaustive list in
Article XVI), in each sector and mode. There are six types of measures: (a)
limitations on the number of service suppliers; (b) limitations on the total
value of services transactions or assets; (c) limitations on total output; (d)
limitations on the total number of natural persons that may be employed;
(e) measures that restrict the types of legal entity through which a service is
provided; and (f) limitations on the participation of foreign capital.
Members may maintain some or all of these restrictions, which must then
be specified in the Schedule of Commitments. Member countries may take
measures that do not fall in the six types, or which have been reserved
unless they violate other articles in the GATS. This Article on market
access does not ensure a specific market presence (in terms of market share
or other measures)

2. National Treatment (Article XVII)

National treatment is a principle that requires each Member to accord
services and service suppliers of any other Member no less favourable
treatment than that accorded to its own like services and service suppliers
(See Chapter 2 for National Treatment Principle). The provision of national
treatment is another obligation to be determined through specific
commitments. Each Member may decide whether to undertake national
treatment commitments in each sector and mode through negotiations. In
undertaking a national treatment commitment, a Member may still maintain
some discriminatory measures by making reservations. For example, in
undertaking a national treatment commitment in the banking sector, a
Member may promise national treatment in all sectors of banking except
deposit operations. Any such reservation must be specified in the Schedule
of Commitments.

OTHER PROVISIONS

1.  Negotiation of Specific Commitments (Article XIX)

To further the objectives of the GATS, Members shall enter into successive
rounds of negotiations aimed at achieving progressive liberalization of
trade in services, beginning not later than five years from the date of entry
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into force of the WTO Agreement (1 January 1995) and periodically
thereafter. The process of liberalization shall take place with due respect for
national policy objectives and the level of development of individual
Members, both overall and in individual sectors.

2.  Annexes

        (a) Annex on Financial Services

Nothing in the GATS prevents a Member from taking measures for
prudential reasons and to ensure the integrity and stability of its
financial system.

        (b) Annex on Telecommunications

Members shall ensure that any service supplier of any other Member
is accorded access to and use of public telecommunications networks
and services on reasonable and non-discriminatory terms and
conditions, for the supply of a service included in its Schedule.

        (c) Annex on Air Transport Services

The Annex applies to measures affecting trade in air transport
services and ancillary services. The GATS shall not apply to
measures affecting a Member’s traffic rights, or services directly
related to the exercise of those rights, as recognized under existing
bilateral agreements.

(d) Annex on Movement of Natural Persons Supplying Services

  Under the GATS

The Annex applies to measures affecting natural persons who are
service suppliers of a Member, and natural persons of a Member who
are employed by a service supplier of another Member. The GATS
shall not prevent a Member from applying measures to regulate the
entry of natural persons into, or their temporary stay in, its territory,
provided that such measures are not applied in such a manner as to
nullify or impair the benefits accruing to any Member under the
terms of specific commitments regarding market access, national
treatment, and similar issues.
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Annotation 11-2

Definitions and Principles on the Regulatory Framework

Scope of Application

This principle applies to major suppliers who have the ability to materially
affect the terms of participation in the relevant market for basic
telecommunications services as a result of control over essential facilities or use
of its position in the market.

Competitive Safeguards

Appropriate measures shall be maintained for the purpose of preventing
suppliers who are a major supplier from engaging in or continuing anti-
competitive practices.

Interconnection To Be Ensured

Interconnection with a major supplier will be ensured at any technically
feasible point in the network.

Universal Service

Any Member has the right to define the kind of universal service obligation
it wishes to maintain. Such obligations will not be regarded as anti-competitive
per se provided they are administered in a transparent, non-discriminatory, and
competitively neutral manner and are not more burdensome than necessary for
the kind of universal service defined by the Member.

Public Availability of Licensing Criteria

Where a license is required, the following will be made publicly available:

(a) All the licensing criteria and the period of time normally required to reach
a decision concerning an application for a license; and

(b) The terms and conditions of individual licenses.

Independent Regulators

The regulatory body is separate from, and not accountable to, any supplier
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of basic telecommunications services.

Allocation and Use of Scarce Resources

Any procedure for the allocation and use of scarce resources, including
frequencies, numbers and rights of way, will be carried out in an objective,
timely, transparent and non-discriminatory manner.

Figure 11-3     
Example of Schedule of Specific Commitments

HORIZONTAL COMMITMENTS
Sector or Subsector Limitations on

Market Access
Limitations

on National Treatment
Additional

Commitments

All sectors included
in this schedule

4) Unbound except
for measure concerning
the entry and temporary
stay of a natural person
who falls in the
following category:
i) Activities to direct a
branch office as its head.

Unbound for research
and development
subsidies

SECTOR-SPECIFIC COMMITMENTS

Sector or

Subsector

Limitations on

Market Access

Limitations

on National
Treatment

Additional
Commitments

Services related to
management
consulting

*

1) Unbound

2) None

3) The number of licences
conferred to service
suppliers may be limited

4) Unbound except as
indicated in horizontal
commitments

1) Unbound

2) None

3) None except as
indicated in
horizontal
commitments

**
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Modes of supply: 1) cross-border supply; 2) consumption abroad; 3) commercial
presence; 4) presence of natural persons.

Notes

* Sector or subsector, when making liberalization available, shall be
inscribed in this column. Articles XVI and XVII shall not apply to sectors or
subsectors not indicated this column.

** Commitments with respect to measures affecting trade in services but not
subject to put in the schedule under Articles XVI or XVII shall be inscribed in
this column.
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Figure 11-4    Specific Commitments of Major Trading Partners

              Sectors
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Notes:

1) Sectors for which any liberalization commitments have been made are
shown with symbols (*). However, there are many cases in which liberalization
commitments cover only a part of the sector or in which measures that are
inconsistent with national treatment or that restrict market access are reserved.
This table should not, therefore, be interpreted as a direct indication of the level
of liberalization. The Secretariat Categories are more detailed than those in this
table, defining 155 sectors.

2) CA-Canada, KR-Korea, HK-Hong Kong, SG-Singapore, MY-Malaysia;
ID-Indonesia, TH-Thailand, AU-Australia, PH-Philippines, IN-India, JP-Japan.

Figure 11-5
Overview of Article II (MFN) Exemption Lists of Major Trading Partners

United States 1.Cross-sectoral (measures related to movement of natural persons,
taxation measures, measures related to land use, measures of registration
by small businesses)

  2.Telecommunications services (One-way satellite transmission)
  3.Banking services
  4.Insurance services
  5.Air transport services
  6.Space transport services
  7.Road transport services
  8.Pipeline transport services

EU 1.Cross-sectoral (measures related to movement of natural persons,
measures related to land use, measures related to investment)

  2.Rental/Leasing services
  3.Audiovisual services
  4.Insurance services
  5.Internal waterways transport services
  6.Air transport services
  7.Road transport services

Canada
  1. Business services (Fishing-related services)
  2. Film, video and television programming
  3. Insurance services
  4. Air transport services
  5. Maritime services

Korea   1. Air transport services.

Hong Kong   None
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Singapore   1. Cross-Sectoral
  (Measures related to movement of natural persons, Measures related
   to investment, Taxation measures)
  2. Professional services (Legal services)
  3. Audiovisual services
  4. Banking services
  5. Insurance services
  6. Air transport services
  7. Maritime services

Malaysia 1.Cross-Sectoral (measures related to movement of natural persons,
measures related to foreign investment)

  2.Business services (Advertising services)

Indonesia   1.Cross-Sectoral
  (Measures related to movement of natural persons)
  2.Construction services
  3.Banking services

Thailand   1.Cross-Sectoral (Amity Economic Treaty)
  2.Professional services (auditing services, publishing newspapers)
  3.Maritime services
  4.Air transport services
  5.Road transport services

Australia   1.Audiovisual services

Philippines 1.Cross-Sectoral (measures related to movement of natural persons,
measures related to investment)

  2.Banking services
  3.Maritime services

India   1.Telecommunications services
  2.Audiovisual services
  3.Entertainment services
  4.Maritime services

Japan   None

  Note: Some measures or sub-sectors are integrated into one sector in this table.

RECENT DEVELOPMENTS

The Uruguay Round and Before Seattle

During the Uruguay Round negotiations, views were split on which areas
the agreement should cover, and negotiations continued after the Round in four
disputed areas: movement of natural persons, maritime services, financial
services, and basic telecommunications. (See Figure 11-6.) Though a conclusion
was quickly reached for movement of natural persons in July 1995, no progress
at all was seen in the maritime services negotiations, causing them to be
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suspended in June 1996. The negotiations in maritime services was resumed
when the next round of services negotiations began in 2000.

The initial deadline for basic telecommunications was April 1996, but
negotiations were subject to considerable delay, and a successful agreement was
finally reached on a Most-Favoured-Nation basis with the participation of 69
countries in February 1997.

Regarding financial services, a provisional agreement was reached in July
1995, and in December 1997, a full agreement was reached with the
participation of 70 countries on a Most-Favoured-Nation basis. As a result,
permanent agreement, involved in commitment of high level improvement, was
reached with the United States, EU, and major development countries in Asia
and Latin America.

There were also several working groups studying other aspects of the
GATS. In professional services, work had begun in the accounting sector, where
it was considered that work toward standardization was progressing
comparatively. The working groups focused on two topics: 1) guidelines for the
signing of mutual recognition agreements for accounting qualifications, and 2)
multilateral disciplines for matters not covered in the GATS but that nonetheless
constitute barriers to trade. The guidelines for mutual recognition agreements
were completed in May 1997. The disciplines on domestic regulation
(transparency, licensing requirements, licensing procedure, qualification,
requirements, and others were generally, abstractly, and neutrally provided) were
also adopted in December 1998.

Later, in light of the three years that were required just for the accounting
sector and the fact that Article VI:4 of the GATS is not limited to professional
services only, some argued that a single organization should discuss disciplines
for services as a whole, including professional services. This resulted in the
reorganization of the Working Party on Professional Services in April 1999 into
the new Working Party on Domestic Regulation that discusses the development
of disciplines for services as a whole, including professional services.

Working groups are also studying government procurement, safeguards,
and subsidies as they relate to services, but major progress is yet to be seen.
Opinion has been especially divided on safeguards: some countries think that
some form of safeguards is needed, and others think that approval of any
safeguards should be subject to strict conditions.

As a result, the deadline of the negotiation on safeguards was extended
from the end of 1997 to the end of June 1999 at the Council on Trade in Services
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in November 1997. Discussions are thus continuing. In June 1999, the
negotiation deadline was again extended. Negotiations continued with a goal of
completion in December 2000.

In addition, the Committee on Specific Commitments is discussing
development of the procedures for the modification of schedules and revision of
the current classification. With regard to the classification, the committee is
studying the assessment of the need to revise the current classification, the
question of new services, and other issues.

Start of the Services Negotiations

In light of this, Japan negotiated during the Seattle Ministerial Meeting in
November 1999 for agreement on GATS Article XIX:3 “Negotiation Guidelines
and procedure”. As well as the launch of a comprehensive new round that would
include other areas as well. Unfortunately, no consensus was achieved at the
meeting. Moreover, services negotiation started in February 2000, but no
agreement on “Negotiation Guidelines” could be reached. To resolve this
situation, it was proposed that a “Road Map” be created and agreed upon to
provide a schedule through March 2001. The Trade in Services Committee
adopted this Road Map in May 2000. The Road Map calls for Members to
submit proposals for negotiations by December 2000, with a stock-taking
meeting held in March 2001 to review submissions and to consider the direction
to be taken in subsequent negotiations (for details see Annotation 11-3).
Pursuant to the Road Map, Japan submitted its proposals in December 2000 (for
an outline of Japan's proposals see Annotation 11-4). After the adoption of the
Road Map, discussions of the “Negotiation Guidelines” began in earnest in May.

Subsidiary organisations (including the Domestic Regulation Working
Party, GATS Rules Working Party, Committee on Specific Commitments, and
Finance Committee) are discussing the technical issues prerequisite to
negotiations in light of these developments (see above; see also Annotation 11-5
for details). By its resolution adopted in December 2000, the Council on Trade
in Services extended the deadline of the GATS Rules Working Party for
safeguard negotiations to March 2002.

Japanese Efforts

In February 1999 the Subcommittee on Trade in Services of the WTO
Relations Committee, a subsidiary organization to the Industrial Structure
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Council, published its interim report providing general directions for Japanese
negotiations. The government of Japan takes every opportunity to make positive
contributions to the negotiations on trade in services with reference to a wide
range of domestic opinion. For example, it made a joint proposal advocating
maritime transportation negotiations (see above) and a negotiation proposal
based on the “Road Map”.

The Japan Services Network (JSN) was established in October 1999 by
industry leaders and published recommendations in March 2000. The JSN also
exchanges opinions with its counterparts in other countries, including the
Coalition of Service Industries (CSI) in the United States and the European
Services Forum (ESF) in Europe. More on information on these organizations
can be found on their websites:

JSN http://www.keidanren.or.jp

CSI http://www.uscsi.org

ESF http://www.esf.be

Figure 11-6
Framework of the Four Unfinished Areas
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Present
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Annotation 11-3     
“Road Map” for First Phase of Negotiations

Under GATS XIX

Pursuant to the objectives of the GATS, as stipulated in the Preamble, in
Article IV and in the mandate contained in Article XIX, negotiations on trade in
services shall aim to achieve progressively higher levels of liberalization of trade
in services through the reduction or elimination of the adverse effects of
measures as a means of providing effective market access. The negotiations shall
take place with due respect for national policy objectives and the level of
development of individual Members. There shall be appropriate flexibility in the
negotiations for individual developing country Members. In this process, the
existing structure and principles of the GATS shall be preserved. Members shall
aim to complete the current work under Articles VI:4, XIII, and XV of the GATS
prior to the conclusion of the negotiations. The negotiations on emergency
safeguards under Article X of the GATS are due to be completed by 15
December 2000, according to the Decision adopted by the Council for Trade in
Services on 24 June 1999 (S/L/73).

Without prejudice to the elaboration of negotiating guidelines and
procedures as required under Article XIX:3, the following programme and
arrangements have been agreed on for the first phase of these mandated
negotiations on services:

1.  That the Special Session meetings will be held back-to-back with the
regular meetings of the Council for Trade in Services and its subsidiary
bodies, in May, July, October, and December;

2.  That proposals be submitted by Members by the end of December 2000,
on the understanding that there would be flexibility for the submission of
further or more detailed proposals thereafter;

3.  That proposals, to be discussed at the Special Sessions, could address
matters relating to negotiations under Article XIX, including the
following themes:

•  Modalities for negotiations

•  Increasing participation of developing countries and in particular
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special priority for least-developed country Members

•  Modalities for the treatment of autonomous liberalization

•  Issues arising from the work carried out in the Council for Trade in
Services and its subsidiary bodies, including technical review of
existing provisions of the GATS in order to improve the clarity and
legal consistency of the text of the Agreement.

4.  That the preparation of negotiating guidelines and procedures in
accordance with Article XIX:3 of the GATS, drawing upon the ongoing
trade assessment process and any conclusions Members may reach
during that process, will be on the agenda of the Special Session as from
May 2000 and will be completed as quickly as possible. The
“Assessment of Trade in Services” and “Work of Subsidiary Bodies—
Reports by Chairpersons” will be retained as standing items on the
agenda of the Special Session;

5.  That a best-endeavour deadline of March 2001 be set for the completion
of the work currently underway in the Committee on Specific
Commitments on classification and scheduling guidelines;

6.  That negotiating guidelines and procedures required under Article XIX:3
shall provide guidance on how to proceed with the work mandated in
Article VI:4, XIII and XV, and the stock-taking exercise set out in the
next item (7) below shall assess progress made in these areas;

7.  That the second phase of these negotiations would begin with a stock-
taking exercise by the Special Session in March 2001, to consider
progress made and how to move forward.

Annotation 11-4
Outline of Japanese Proposal for the Negotiations on Trade in Services

1.  Japan’s Position

Japan evaluates the liberalisation of trade in services contributes to the
economic growth of Members.

2.  Concrete Issues for Liberalization

Japan articulates the value of and challenges for the liberalisation, in
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sectors, including financial service, telecommunication service, transport
(maritime) service, reflecting upon interests of business community.

The scope of negotiations should be comprehensive. The Most Favoured Nation
principle should be of utmost consideration. The central modality of negotiations
should be “request and offer” approach, a traditional bilateral negotiating
method. In addition, Japan advocates the use of other ways to complement
“request and offer”; the cross-cutting approach, for example.

The establishment of discipline should enhance the transparency of the
regulations.

3. Relationship With a New Round

A new round should be launched expeditiously and the services
negotiations should be a part of this new round.

Annotation 11-5
Discussions in Parallel to the Discussions of Negotiation Guidelines

1. Discussions in the Council on Trade in Services

•  Reviews for the reduction of MFN exemptions

Reviews were held in May, July, and October of 2000 to clarify the
problems of the MFN exemptions registered by Members. These
generic problems (regional treatment registered as MFN exemptions in
spite of GATS Article V) are being discussed.

•  Autonomous liberalization

The focus of discussions in this area is on how to compensate Members
who autonomously liberalized for the disadvantageous position in
which they find themselves in subsequent negotiations. The first
substantial discussions of this topic were held in December 2000.

2. Discussions in subsidiary organizations

•  Committee on Specific Commitments

The Committee is reviewing the inscription rules of Specific
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Commitments  (scheduling guidelines) in preparation for the
negotiations. It is also discussing the need for amendments to W/120 for
environment, energy, legal, express delivery, and construction services.
These technical discussions include whether services incidental to
manufacturing (for example, agriculture and harvesting services) are
covered by the GATS.

•  Domestic Regulation Working Party

The Working Party is discussing the possible multilateral rules on the
transparency and necessity for domestic regulations that might
constitute non-tariff barriers. It is also exploring the potential for
application of the accounting disciplines to other professional services.

•  GATS Rules Working Party

The Working Party is discussing emergency safeguard measures,
subsidy disciplines and government procurement disciplines in services.
ASEAN has been particularly active in the safeguards discussions,
submitting a draft text. The subsidy discussions include determining
distortive effects on trade.

•  Finance Committee

The Committee is discussing further analysis of prudential measures
and internet-related new financial services.

ECONOMIC IMPLICATIONS

In many developed countries, service industries account for about 60 to 70
percent of the gross domestic production and a similar percentage of the total
labour force, making them a vital component of the national economy. This
tendency toward a so-called soft-economy or service economy is something that
can be observed around the world, although to varying degrees.

Movement of Production Factors

Unlike trade in goods, trade in services is usually accompanied by
movement of production factors such as capital, labour, technology, and
managerial resources. Although trade in services can sometimes be
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accomplished without any movement of the service provider or consumer, as in
the case of cross-border movement of visual and software products, this is rarely
the case. Trade in services often requires relocation of the service provider to the
place of consumption (e.g., establishment of a business in the country of
consumption, or relocation of natural persons to the country of consumption to
provide services), or movement of the consumer to the place where the service is
provided (e.g., repair of machines abroad, or overseas trips for sight-seeing
purposes). In addition, services have another characteristic distinct from that of
goods: one cannot hold stock in services.

Since trade in services often requires movement of production factors,
including capital, labour, technology, and management expertise, liberalization
of trade in services will create new relationships among production factors
originating in different countries. The effects on the domestic economy tend to
be large, although the degree differs according to the form it takes, such as direct
investment and movement of labour.

Direct investment will, in many cases, take the form of market entry of
high-quality competitive service providers. Their participation may, in turn,
change business practices in the importing country, and have a positive effect on
efficiency in the service industry there, as well as provide consumers with a
wider range of choices. In this case, existing domestic service suppliers would
be faced with increased competition, and at times be subject to merger or be
driven out. However, the negative effects on the labour market are often small,
and in the case where new services are created, it will have a positive effect.

Movement of labour will have a more direct effect on the labour market.
For example, if there is movement of unskilled labour from a low-wage country
to a high-wage country, service suppliers will benefit from the use of cheap
labour, and will be able to supply services more cheaply. On the other hand,
foreign unskilled labour will directly compete with domestic unskilled labour.
Significant social costs may arise, depending on scale of the movement of labour.

Effects of Increased Efficiency in the Service Sector

We need to keep in mind that most services such as financial services,
transport and shipping, communications, distribution, construction, and energy
are inputs to other industries. Therefore increased efficiency in a certain service
sector may benefit not only the service sector itself, but will often have a greater
positive spill-over in other service and manufacturing sectors. Benefits of trade
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in a service sector are not limited to increased efficiency in that specific service
sector.

To conclude, although the liberalization of trade in services may result in a
short-term selection of some inefficient service providers, it will lead to
improved economic welfare for consumers through increased competition over
quality and prices. Over the long term, it will contribute to better productivity
and competitiveness of service providers not only in the liberalized service
sector, but also in industries that use that service as an input. The economic
benefits to be had from liberalized trade in services are therefore immense, and
even in areas where regulation is required, steps must be taken to ensure
transparency, procedural fairness, and fair competitive conditions.

PROBLEMS OF TRADE POLICIES
AND MEASURES OF INDIVIDUAL COUNTRIES

Under the GATS, not all limitations on trade in services that deviate from
Most-Favoured-Nation treatment (“MFN”) or national treatment will constitute
a violation. If the limitation is registered as an exemption of MFN treatment or
reserved in the Schedule of Specific Commitments, then there is no violation.
Such limitations will be subject to further negotiations aimed at liberalization.
Nonetheless, there are certain sectors or measures in which liberalization is
considered desirable; the idea is to increase trade in services even though those
services may not be contrary to Member obligations under the GATS. In this
chapter, we list measures we hope will be liberalized from the perspective of
expanding trade in services, unless explicitly stated otherwise.

Because each service sector has its own unique background and
characteristics, we have grouped the problems by sector.

CROSS-SECTORAL REGULATIONS

Among the most prominent regulations that cut across industrial sectors are
those governing investments and the movement of natural persons. These
general regulations have a deep impact on market entry and subsequent activities,
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and their impact is heightened by the fact that they cover broad swathes of
industry rather than specific sectors. Investment regulations harm recipient
countries as well since they delay the rationalization and modernization of the
recipient country’s economy. Regulations regarding those “natural persons who
are essential to the trade in services”—corporate executives, top managers, and
people with highly advanced and specialized skills, for example—have a
detrimental effect on the location of commercial presence.

United States

In the United States, the Exxon-Florio amendment requires reviews of
direct investments that could pose a threat to national security and allows the
president to restrict investments if deemed necessary. In 2000, a Japanese long-
distance carrier made a takeover bid for an US company providing IP network
access and web hosting services. The bid was reviewed by the Committee for
Foreign Investment of the United States (CFIUS) under the terms of the
amendment. Japan urges the United States to apply the Exxon-Florio amendment
in a transparent and fair manner in all aspects, from the notification to CFIUS to
the decision by the president, and to do so in such a way as to refrain from
needlessly expanding of the concept of “national security”.

Canada

The Investment Canada Act requires notification to the Canada Investment
Agency before controlling rights in existing businesses may be purchased.
Although WTO Members receive favourable treatment under separate standards,
investments are still subject to review when they are direct investments (in
Canadian companies) of C$5 million or more, indirect investments (indirect
acquisition of a Canadian subsidiary by an investment in a non-Canadian parent
company) of C$50 million or more, or investments of 50 percent or more of total
assets. (For investments in finance, transportation, culture, and uranium mining,
all direct investments in excess of C$5 million and indirect investments in
excess of C$50 million are subject to review regardless of whether the investor
is a WTO Member.)

Review criterion is decided by comparing the benefits and costs of
acquisitions of Canadian companies for Canada. All foreign investments in
cultural industries (publishing and distribution of books; production, distribution
and sale of films, video, and music; and entertainment) are subject to
examination by the Ministry of Canadian Heritage.
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Australia

Australia defines radio and television broadcasting, daily newspapers, and
commercial airlines as sectors subject to investment regulation.

In the case of commercial airlines, Australia increased the foreign
ownership ceiling for international air carriers other than Qantas from 35 percent
to 49 percent in June 2000. (The foreign ownership ceiling for Qantas has been
49 percent.)

Indonesia

Presidential ordnance No. 96, dated July 20, 2000, and No. 118, dated
August 16, amended Indonesia’s negative list of restricted sectors to remove
large-scale retail (malls, supermarkets, department stores, shopping centres),
large-scale distribution (logistics, wholesaling, exports), market study services,
and non-port storage services. In addition, entry into medical services, a sector
previously barred to foreign capital, is now open, although restricted to a foreign
stake of less than 95 percent. Air transportation and telecommunications
(including multimedia industries) are also open.

Japan praises these deregulatory efforts, but notes that there are still some
regulated sectors, namely bus and taxi services, private television and radio
broadcasting, and film production (technical services, film exports and imports,
film distribution, etc.). Further relaxation is expected.

Thailand

The Alien Business Act determines the types of businesses in which foreign
companies can enter. This restriction applies to many types of services
businesses, including engineering and most retailing services, making it
extremely difficult for foreign companies to do business in these sectors.

 However, in March 2000, amendments to the law were made, reducing the
number of sectors in which foreign investments are limited. The amended law
reduces the number of industries for which there are restrictions on foreign
participation to 43, from 63 in the unamended law. Trade mediation, wholesaling,
retailing, hotel management and construction would be deregulated above a set
threshold size, and the remaining industries, except for nine sectors, including
mass communications and real estate, would be open to foreign participation and
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subject to licensing from the relevant authorities.

The initial government draft would have reduced the number of restricted
sectors to 34, but decision in the legislature brought a slight dampening of the
pace of liberalization. Japan looks forward to further reductions in restricted
sectors in order to facilitate the business activities of foreign companies.

Malaysia

In its administration of guidelines based on Bumiputra-ization policies, the
Foreign Investment Committee issues permits for foreign capital participation in
retailing, trading, printing, transportation, housing development and construction.
In principle, foreign capital participation in these sectors is conditional upon 70
percent domestic capital (of which 30 percent must be Bumiputra capital). For
exceptions, the Foreign Investment Committee must determine that “more than
30 percent foreign capital is necessary”, but even then must seek a step-by-step
reduction in the foreign stake. In the finance and insurance industries, firms
conducting sales activities on domestic markets are in practice not permitted to
have foreign capital. These moves are aimed at protecting and developing
domestic companies. Meanwhile, the Asian currency crisis of 1997 weakened
existing companies, resulting in administration that departs from the guidelines
for parts of the transportation and telecommunications sectors, and independent
reviews by the Malaysian Industrial Development Authority (MIDA) for foreign
service industries directly linked to manufacturing.   

FINANCIAL SERVICES

Trade in services in the banking industry has substantially increased, due
largely to the rapid globalization of economic activities in recent years. The
agreement on financial services negotiations in December 1997 resulted in the
signing and entering into effect of the 5th Protocol (which defines the deadline
for ratification and the procedures for entering into effect; the additional
liberalization commitments made by Members are annexed to this protocol). As
of December 2000, 63 of 70 countries have ratified the Protocol.
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United States

The United States has different regulations related to financial services—
they vary from state to state. In some states, foreign banks are prohibited from
opening branches or agencies. Only three states permit all types of
establishments (branch, agency, representative office, and so on): Massachusetts,
Michigan, and New York. There are no US federal laws or federal regulatory
agencies regulating insurance, except for a federal law regulating the pension
operations of insurance companies.  Rather, each state has its own insurance
laws and insurance regulators. The United States retained an extremely large
number of reservations in the WTO Financial Services Agreement; to date, there
is no timetable in sight for their reduction. Some states also have laws that bar
the state from granting licenses to foreign insurance companies for insurance
products that are not permitted to insurance companies located within the state,
laws that require foreign insurance companies to renew their licenses annually
while insurance companies from the state are licensed in perpetuity, and other
measures that discriminate against foreign insurance companies. No such laws
pertaining to foreign insurance companies have been reserved by the United
States under the WTO Agreement. In the Japan-US insurance pact of 1994 and
the additional US concessions to the WTO Agreement, the United States
committed to: 1) relaxation of state regulations; 2) acceleration of licensing
procedures; and 3) relaxation of nationality requirements for corporate
executives. In some states there have been improvements in regulations that
were designed to make it difficult for foreign companies to enter the market.

In November 1999, the passage of the Gramm-Leach-Bliley Act permitted
mutual entry into the banking, securities, and insurance sectors in the form of
financial holding companies. In September 2000, 18 foreign banks had obtained
the status required to establish financial holding companies, but insurance
continues to be governed and regulated by state regulators. Nonetheless, the Act
introduces measures that seek to unify licensing standards, and this raises the
expectation that regulations on foreign insurers will be relaxed at some point in
the future.

 US improvements have been slow and there remain a large number of
regulations that make market entry difficult, even though more than five years
have passed since the insurance pact was signed. Below are some specific
examples:

1) Foreign insurance companies granted licenses are required, when they
start business, to hold within the United States in the form of deposits or
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trust assets the amount equivalent to the minimum capital and surplus,
required for insurance companies operating the same business within
the state, plus net liabilities within the United States (including reserves
for insurance policies). Domestic insurance companies are not under
such obligation.

2)  The tender guarantees and performance guarantees required for
construction projects commissioned by federal, state, or public agencies
must be issued by insurance companies that are on the list of guarantee
underwriters approved by the Department of Treasury. No branch of a
foreign insurance company is included on this list.

3) Some states require foreign insurance companies setting up operations
in the United States to have the state license designated as the “Port of
entry”. Other states require foreign insurance companies to have
previous experience of a certain number of years in other states before
granting licenses.

     4) Most states require that a fixed percentage of the directors of insurance
companies operating within their borders be US citizens or US
residents.

5) Branches of foreign insurance companies must receive permission
from the state insurance regulators to transmit overseas sums
exceeding $50,000 in any three-month period when they are not
ordinary commercial activities, such as payment of insurance benefits
or setting reinsurance contracts. For example, permission would be
required to transfer surplus funds to their overseas home office.

     6) The Industry Risk Insurers (IRI) is an underwriting organization made up
of more than 40 of the largest private casualty insurance companies in
the United States.

Membership within the organization is necessary to diversify large risks such as
fire insurance for corporate properties. But membership is conditional on
licenses in all 50 states. Since obtaining licenses in all states is not easy for
foreign companies, joining the IRI is also difficult.

We hope that regulations, which make the entry difficult, including the
regulations mentioned above, will be improved or eliminated.
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Asian Countries

Asian countries have in recent years made remarkable progress in
liberalizing their financial markets, due in part to the desire to induce foreign
investment. Many Asian countries, however, still impose numerous regulations
on the entry and operation of foreign banks because their own domestic banks
do not necessarily have a strong base of operations. We hope to see further
liberalization in the future, considering the viewpoint that liberalization in
financial services may support the stabilization of the domestic economy.

In the Republic of Korea, in particular, all of these liberalization measures
were made under commitments related to IMF support, and some of these
measures were bound in its GATS schedule. In January 2001, the second
relaxation of foreign exchange regulations took place, paving the way for the
elimination of the ceiling on overseas funds transfers by the general public. We
find such actions laudable.

In September 1998, Malaysia introduced a new foreign-exchange control
order that barred movements of short-term capital (“short-term” defined as any
period up to one year). This measure was eliminated in September 1999, but
Malaysia continues to exclude speculative activities by short-term capital. This
is done with a transfer tax system (10 percent tax on investment profits remitted
to foreign countries) introduced in February 1999. The tax was partially
modified in October 2000 because it was seen to dampen the activities of foreign
investors. Malaysia did not charge taxes on profits remitted overseas as long as
at least one year had passed from the initial investment.

India passed the new Insurance Regulatory and Development Authority
(IRDA) Regulation in December 1999, which will open the state monopoly of
the insurance market to private companies, including those from overseas.
Foreign companies are allowed to invest up to 26 percent. The IRDA issued
insurance licenses to three companies (joint ventures with foreign companies)
under this law in June 2000. These companies are expected to begin operations
as insurance companies in early 2001. Among Japanese firms, one Japanese
insurance company has received a preliminary license for an insurance joint-
venture with an Indian company and is expected to be issued the full license
shortly.

Australia

A government report was issued in April 1997 proposing positive
deregulation including measures such as the abolition of the prohibition on the
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acquisition of domestic banks by foreign banks. The revised policy related to the
foreign joint investment, however, has not yet been implemented. We look
forward to the results of financial system reform.

TELECOMMUNICATIONS

Traditionally, the telecommunications market has been dominated by
telephone and telegraph services. Recently, however, advancements in
technology have resulted in improvements in telecommunications services, and
an increase in the variety of services offered. One aspect of telecommunications
services is that it provides the infrastructure required for trade in services in
other sectors. The rise of the Internet and mobile telephones has given birth to
new businesses that have the potential to substantially change the trade in
services in the future. The negotiations on “basic telecommunications services”
(telephone, telegraph, and other services involving the creation and use of
telecommunications circuits) were concluded on 15 February 1997. The results
of the negotiation came into effect on 5 February 1998, establishing the
framework for global liberalization in this sector, fulfilling reduction of charge,
and diversifying kind of services. Further liberalization, including that in
developing countries, is expected to be greatly enhanced.

United States

The United States, as well as Japan and the United Kingdom, is regarded as
one of the most open telecommunications markets in the world. However, there
are still some problems with foreign companies’ access to the US markets. Japan
has made requests on this point in deregulation talks with the United States.

New FCC (Federal Communications Commission) regulations on the entry
of foreign service suppliers, which came into force in February 1998, basically
exempted WTO Members from “Economic Competitive Opportunity”(ECO).
However, restrictions on foreign service suppliers remain in the new rules. The
new rules: 1) retain foreign ownership restrictions for direct investment
regarding wireless telecommunications services; 2) provide the FCC with wide
discretionary powers by failing to articulate specific criteria for “public use” and
“extremely high threat to competition” in the review standards for carrier
certification and wireless station licensing; 3) may allow licenses to be refused
for reasons unrelated to the application by listing “foreign policy and trade
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concerns” among the elements of “public use”; and 4) allow competing carriers
to file petitions for licenses to be refused without rational reason, thereby
needlessly prolonging the application procedure. All of these constitute
substantial barriers to foreign company participation in the market.

As one example from the recent past, it took 13 months for a KDD
subsidiary to be granted a license (applied in August 1995, was granted in
September 1996). In addition to the licensing delays, the license was conditional
upon KDD notifying the FCC in advance of any and all changes in rates, the
rationale being that KDD had a dominant position in the Japanese market and
therefore had the potential to set unfair rates. (After-the-fact notification is all
that is required of other carriers. However, the deadline before notification was
changed from 14 days before to one day before.)

In January and February of 1997, US subsidiaries of NTT and KDD applied
to the FCC for licenses to provide international telecommunications services
between the United States and Europe (three applications filed by KDD, one by
NTT for a total of four). In March, the USTR, Department of Commerce, and
Department of State required that the applications be reserved because of “trade
concerns” (specifically, the extension of the NTT procurement agreement). The
FCC complied with these agencies’ requests. (At last, all applications have been
approved.)

In August 1997, the FCC added a further condition on participation: When
foreign companies participate in the home-country market of the applicant, the
international settlement fees applied are to be within the benchmarks set by the
government of the United States. This regulation took effect for Japan and other
developed countries in January 1999. This new regulation could become a de
facto barrier to participation in the US market, and allows the US government to
unilaterally link the entry into the US market to settlement fees, which are
something that ought to be a strictly commercial issue. The consistency of this
regulation with the WTO's national treatment and MFN treatment obligations is
also questionable. Because of this, more than 100 carriers from around the world,
including Japanese international carriers, filed a suit in US federal court in
September 1997 asking that the FCC regulation be struck down. The verdict was
reached in January of 1999, and the court ruled entirely in favour of the FCC. In
December 1999, the International Telecommunication Union (ITU) put an
advisory on reducing the cost of international settlement fees to a vote, but its
adoption was delayed because of the opposition of one country: the United
States. Finally, it was adopted at the World Telecommunication Standardisation
Assembly (WTSA-2000) held from November to December 2000, but the
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United States refrained. The FCC has therefore announced that it will take
mandatory measures against carriers from countries that are unable to meet
benchmark standards. The problems in this regulation are obvious, and we think
the regulation either needs to be eliminated or vastly overhauled.

In July 2000, the Hollings Bill was submitted to Congress and would have
prevented the ownership of US telecommunications media by companies in
which foreign governments had invested at least 25 percent. This bill would
have severely impaired the activities of foreign companies on the US
telecommunications market and was likely to have contravened the GATS.
Ultimately, the bill was not passed, but we must be vigilant to ensure that similar
bills do not pass in the future.

European Union

The EU, as a result of discussions at the European Commission and
Parliament, issued a full liberalization directive in April 1996, specifying 1
January 1998 as the deadline for full liberalization. Of the fifteen countries that
submitted commitments to liberalize, five (Ireland, Luxembourg, Portugal,
Greece, and Spain) announced that liberalization would not take place until after
1998 because of delays in preparing networks. They were able to achieve full
liberalization in succession. At last Greece achieved liberalization in January
2001. However, in the “Sixth Report on the Status of Telecommunications
Liberalization” published on 7 December 2000, the EU itself admitted that many
problems on enforcement of liberalization still remain.

The first issue concerns domestic regulatory agencies. In Belgium, France,
and Portugal, there is in effect no separation of the role of “domestic regulatory
agency” and the role of “national capital participation in common carriers”. In
other words, the domestic regulatory agency is not independent. In Belgium,
France, Germany, and Luxembourg, lack of adequate authority in the domestic
regulatory agency results in protracted disputes, particularly where
interconnectivity is concerned. In Luxembourg, there have been cases of
interconnectivity negotiations with the common carrier requiring up to nine
months to complete the services for which no interconnectivity rules have been
formulated. In Germany, there is no deadline for interconnectivity negotiations;
new entrants must rely on arbitration in order to obtain interconnections. In
Belgium, it is only a very limited number of cases in which interconnectivity
negotiations result in agreements.

Similar problems on granting licenses have arisen in other countries too.
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The procedures for granting licenses are very complicated and the fees are very
expensive. In particular, Germany charges far higher fees for granting and
managing licenses than do other countries, and has failed to provide clear
rationale for the calculation of these fees, leading some to question whether they
are really based on costs. Exorbitant licensing fees form a barrier to market entry
for new carriers.

In addition, the decision of the March 2000 Lisbon European Council
advocating the transition to a knowledge-based society resulted in the issuing of
new regulations in January 2001 seeking greater competition in the local calling
loop so as to reduce Internet usage costs. In Denmark, Germany, the Netherlands,
Austria, Finland, and Sweden, access to the local loop is more or less open;
opening is expected to come quickly in Belgium, Spain, and France. However, it
is not known when Portugal, Ireland, or Greece will open their local loops. We
would also note that no Member provides shared access (Note 1) to subscriber
lines.

With the EU monitoring the efforts of individual countries to fulfil their
obligations and the progress that is made by competition, Japan should watch
improvements to ensure that liberalization proceeds in a form that is consistent
with the WTO. This can be accomplished by issuing reports to the Commission
and Parliament, and, if necessary, by invoking legal measures to seek redress in
specific instances.

Note 1:  Shared Access

A telephone service provided by the carrier that dominates the market, allowing
new entrants to use a portion of its digital subscriber lines (DSL).  This was
achieved in Japan in December 1999 by NTT East Japan and West Japan and
new DSL carriers.

Asian Countries

In many Asian countries telecommunications are still a monopoly, though
there have been some movements to privatize and liberalize this sector.

For example, Singapore fully liberalized its telecommunications market
on 1 April 2000. Singapore imposes no restrictions on foreign capital
participation in telecom carriers.

In February 1998, Malaysia raised the foreign capital ceiling on domestic
telecommunications from 30 percent to 49 percent, and then in April announced
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that the ceiling would be raised to 61 percent for some proposals, depending on
their content. In April 1999, the Communications Multimedia Committee
(CMC) announced new foreign investment guidelines to respond to the
globalization of Internet-based  businesses. The guidelines permit 100 percent
foreign capital for Internet Service Providers (ISPs) with limited areas of service.
In August 2000, NTT obtained the first ISP license issued in Malaysia into a
wholly owned foreign subsidiary and began to provide corporate and personal
services the same month.

Thailand has obtained concessions from TOT (Telephone Organization of
Thailand), its domestic telecommunications carrier, that it will allow 2.6 million
lines to be built by Telecommunications Asia within the Greater Bangkok area
and 1.5 million by TT&T outside Greater Bangkok. Both projects used BTO
(Build Transfer and Operation) schemes; Bell Atlantic of the United States
participates in the former, NTT West in the latter.

Thailand plans to establish a “State Telecommunications Board” at the
beginning of 2001 that will be independent of the government. The board will
have a mandate to liberalize, privatize, and introduce competitive mechanisms
into telecommunications services.

Indonesia amended its telecommunications law on 8 September 2000,
eliminating the protected state monopoly established by the old law (Law No. 3
of 1989). Telecom’s monopoly on local calls will end in 2010; that on domestic
long-distance calls will cease in 2005.

The new law removes the requirement for partnerships with Telecom (the
state domestic carrier) and Indosat (the international carrier) when private
companies enter the market. However, the state monopoly still continues
because private-sector companies will not, in fact, be allowed to enter until the
concomitant ordinances and administrative rules are formulated; facilities built
with capital participation from private companies (including foreign companies)
under the joint-operations scheme cannot be used for other purposes. The
amendments do remove the ban on foreign investments in both private and state
companies.

The Philippines permits only Philippine-capital companies (at least 60
percent of capital owned by Filipinos) to engage in public service businesses.
Foreign capital participation in the telecommunications sector is therefore
limited to less than 40 percent.

China, which has applied for WTO membership, issued the “People’s
Republic of China Telecommunications Ordinance” in September of last year.
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The Ordinance serves as a basic law governing the entire range of the
telecommunications business. It establishes two categories of
telecommunications: “basic telecommunications” and “added-value
telecommunications”. Up to 49 percent foreign capital is permitted in the former.
(There are no particular regulations on foreign capital participation in the latter.)
Japan is pleased that China has begun to prepare its domestic law for WTO
membership and looks forward to further enhancements in its legal system.

MARITIME TRANSPORT

Negotiations on maritime transportation included international shipping,
auxiliary services such as freight handling, and port usage. Cabotage, however,
was not included in the negotiation because many countries restricted foreign
shipping from domestic shipping. Negotiations on maritime transportation were
continued with a deadline of June 1996, but were not concluded successfully,
mainly because the United States did not submit an offer. Negotiations on
services were to begin in 2000. Japan proposed jointly to promote the
negotiations in maritime transportation sector at the Council on Trade in
Services in October 2000. Countries are under a standstill agreement to maintain
their present level of restriction. The following are liberalization measures that
we hope to see; they will expand trade in maritime services.

United States

The United States provides various forms of assistance to its domestic
shipping industry such as the reservation of a percentage of government-related
shipping contracts for domestic industry, as described below. It has been pointed
out that such programmes may in fact be a disincentive for the domestic
shipping industry to make efforts to recover its competitiveness. The negative
negotiating stance of the United States in the negotiations in maritime transport
was one reason the negotiations failed. Japan sought elimination of these
measures in deregulation talks with the United States.

Specific protective measures are as follows:

1) Cargo Holding Policies

•  Government cargo: A minimum of 50 percent of government cargo
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must be transported by the US registered ships (Merchant Marine Act of
1936).

•  Export-Import Bank Cargo: In principle, all cargo provided with loans
from the US Export-Import Bank of the United States must be
transported by the US-registered ships, though a 50% waiver may be
granted (Public Resolution 17 of the 73rd Congress).

•  United States Military Cargo: In principle, all military and strategic
cargo, described as the cargo related to the Department of Defence,
must be transported by the US-registered ships. (Military Transportation
Act of 1904)

•  Export of Relief Supplies (food, agricultural products): In principle, 25
percent of relief supplies must be transported by the US-registered ships,
though this depends on the item. There are some goods for which the
US ship requirement is waived entirely, others for which a minimum 75
percent requirement is imposed (Merchant Marine Act of 1936).

•  Personal property of transferring government employees: All personal
property of transferring government employees must be transported by
the US-registered ships (Merchant Marine Act of 1936).

2) Section 19 of the Merchant Marine Act of 1920 (the so-called “Jones Act”)
and Foreign Shipping Practices Act of 1988

Section 19 of the Merchant Marine Act of 1920 mandates retaliatory
measures against discriminatory actions by foreign governments that
violate the interests of the US shipping. Decisions to retaliate are made by
the Federal Maritime Commission (FMC.)

On 4 September 1997, the FMC imposed sanctions on three Japanese
shipping companies making calls at US ports under this law. The sanctions
included a $100,000 fine per call at a US port. In making its decision, the
FMC alleged that US shipping interests were harmed by the prior
consultation system employed by Japanese ports. On 16 October, the FMC
announced that Japanese ships were to be barred from entering or leaving
the US ports unless their companies paid the September fines. This forced
the three Japanese shippers to pay to the FMC, $1.5 million as fines for
September. The FMC suspended the sanctions indefinitely on 13
November, citing an agreement that had been reached on improvements to
the prior consultation system and an exchange of documents that had taken
place between the two governments.
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In January 1998, Japan initiated consultations on the measure with the
United States under the US–Japan Treaty of Friendship, Commerce and
Navigation, which guarantees national treatment and most-favoured-nation
status to ships from each other’s countries. Japan alleged that the measure
violated the treaty as well as the GATT, and sought its full withdrawal. The
FMC withdrew the sanctions on 28 May 1999, but the withdrawal did not
mean the FMC recognized the Japanese arguments. The FMC has
continued to demand reports from domestic and foreign shipping
companies on practices in Japanese ports. Japan should continue to take
every available opportunity to underscore the illegality of these sanctions.

In its domestic commercial shipping regulations, the United States
requires shippers operating in internal waters to use ships that were built in
the United States. The restriction on the use of foreign-built ships impairs
the interests of foreign shipbuilders.

Such a restriction also has demerits for users, since even cargo
shipped from the mainland to Hawaii and other outlying territories must be
carried by expensive US-registered ships, which raises freight costs. We
seek a review of these regulations from the perspective of facilitating the
trade in services. (Concerning the GATT 1994, see Chapter 2 “National
Treatment Principle”.)

  

3) Section 13 of the Shipping Act of 1984

This authorizes such retaliatory measures as halting tariff schedules
when the actions of shipping companies and foreign governments impede
the access of the US ships to third-country lines.

  

4) The Public Law Lifting the Ban on the Export of Alaskan Oil

The Alaska Power Administration Asset Sale and Termination Act,
which was passed in November 1995, obligates the use of the US ships
with the US-national crews in the export of Alaskan crude oil. This has
been criticized as being in violation of the WTO Ministerial Decision not to
apply new measures during the negotiation period.

 

5) Maritime Security Program

In 1937, the United States enacted a subsidy programme that paid US



Trade in Services   Chapter 11

244

shipping companies operating on routes to major countries the difference
between their operating costs and the operating costs of foreign shippers.
This was done in order to prepare a merchant marine fleet for the country
that would be available in times of national emergency. Large government
subsidies have continued to be paid to US shipping companies ever since.
This system was curtailed at the end of 1998 (the last contract will be end
in 2001), but in 1996 a new law was passed providing an operating cost
subsidy of $100 million a year for a period of ten years for US-registered
ships meeting certain requirements. This obviously distorts free and fair
competitive conditions in the international shipping market and should be
quickly eliminated.

6) Measures in the Ocean Shipping Reform Act of 1998

The US Congress passed the Ocean Shipping Reform Act in October
1998, which, among other things, gives the FMC the authority to regulate
the shipping fees charged by foreign shipping companies. This in effect
allows the FMC to discriminate between foreign shipping companies
(including companies from Japan) and US ships and to unilaterally regulate
their fees.

Republic of Korea

The Foreign Capital Inducement Act required direct investments in the
Korean shipping industry by foreign companies to take the form of joint
ventures. This restriction was abolished on 1 January 1999. However, only the
restrictions on foreign shipping cargo services were abolished and those on
domestic shipping cargo services still remain.

Brazil

To encourage domestic maritime companies, in June 1997 Brazil put into
effect Law 9432, which introduces a “second register” and provides preferential
tax treatment to ships registered in that “second register.”  This measure may be
in violation of the “standstill” agreement.

DISTRIBUTION
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Distribution covers commission agents, wholesalers, retailers, and
franchises. Particularly in retailing, many developed countries—recognizing that
retail businesses are a mainstay of commerce that play a significant role in
supporting the local economy, local commerce, and local living environment—
maintain coordinating mechanisms to restrict the entry of new large-scale stores
into these markets based on urban planning law and other laws (see Figure 11-7).

Figure 11-7     
Major Regulations for Store Opening

Country Outline Coverage Method of
Coordination

United States
Regulation for Town
and Country Planning

Act

Zoning regulations and
development permits

United
Kingdom

Regulation Under
Urban Garden City

Plan Law

Limitation of Land Use
according to the structure

plans drafted by the
province and local plans

drafted by cities. Permit by
the province required for
development activities.

Local planning authority
makes decision on permit.
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France Large-store opening
permit system under

“Loyer Law” and
“Raffarin Law”

Stores of more than
300 square meters

selling space

Opening permit by
provincial urban plan-ning

committee required. If
dissatisfied with decision,
it is poss-ible to complain
to na-tional urban planning

committee. Public in-
vestigation required by the
national urban plan-ning

committee for large stores
of more than 6,000 square

meters.

Germany
Large-store

construction permit
system under Federal
Construction Law and

Construction
Utilization Ordinance

Stores of more than
1200 square meters
total floor space or
800 square meters
selling space or a

store having a
similar effect to the

vicinity

Land use basic plan and
Local area plan drafted by
municipality and approved
by municipal legislature.

Italy
Store-opening

registration, store-
opening permit

system and large-
store permit opening

system under
Commercial

Coordination Law

All retailers

Registration with the
chamber of commerce, and

opening permit from
municipality are required.
Large stores (stores with

selling space of more than
1,500 sq m. In

municipalities below a
population of 10,000,

stores more than 400 sq
m.) require permits by

province and sub-sequent
permits by municipality.

There are also certain measures that discriminate between domestic and
foreign entities, making entry by foreign corporations difficult. Negotiations in
the Uruguay Round sought to improve market access and address discriminatory
measures in this field. These days, some countries have made elimination or
deregulation on such measures as described below, and we look forward to a
continuation of these programmes in the future.
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Indonesia

The law on foreign investment in Indonesia has barred entry of any foreign
firm into the distribution sector.

In January 1996, a deregulation programme was announced allowing the
establishment of foreign export traders with 100 percent foreign ownership
dealing in the export of all products including Indonesian primary products.
Foreign-owned import traders were also allowed, although restricted, to import
only to EPZs and EPTEs.

Indonesia, in the agreement with the IMF, committed to permit retail
dealers (100 percent foreign-owned and joint ventures) established by foreign
manufacturing firms to sell their own products or those of other firms to end
users, and the above-mentioned export and import traders to sell goods as
retailers from March 31, 1998.

Additionally, the government, in Presidential Order No. 99 of 2 July 1998,
permitted foreign capital to enter the wholesale, retail, and distribution industries
in all fields, under the condition that they have partnerships with small local
businesses.

We appreciate their moves to relax regulations on investments in
distribution. We hope Indonesia continues to relax further its regulations so that
companies are able to carry out their businesses more effectively.

India

In April 2000, the Reserve Bank of India published a negative list of sectors
for which direct investment permits would not automatically be issued. Investors
wishing to invest in sectors on the negative list must seek individual permits
from the Foreign Investment Promotion Board. For other sectors, permits are
automatically granted upon filing of a notification with the RBI. Currently, FIPB
permits are required for investments in wholesaling businesses when the
business is primarily export and there is a foreign stake of 51 percent or greater;
permits are also required for investments in non-export commercial sectors. The
areas for which permits are granted are extremely limited, only export
transactions, import transactions up to the bonded house, and domestic
transactions of products from domestic Indian joint ventures in which the
applicant has invested. No permits are granted for investments in supermarkets,
convenience stores and other retail sectors; investments in these sectors are for
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all practical purposes banned.

Foreign companies therefore express strong desires to see the regulations
on domestic transactions relaxed. In the Japan-India Government-Private
Investment Dialog, held from August 1999, Japan expressed its desire for
deregulation to the government of India.

Canada

The government of Canada's preferential measures for wholesale
automobile services under the Auto Pact are in violation of the most-favoured-
nation (Article II) and national treatment (Article XVII) obligations of the
Services Agreement (GATS). Japan, together with the EC, contested the
programs in WTO panels. It upheld virtually all of the Japanese arguments. But
the report of the Appellate Body submitted in May 2000 overturned the panel
ruling, finding insufficient evidence that the measure impacted services.  (For
details, see the section on Canadian automobile measures in Chapter 1, Most-
Favoured-Nation Principle.)

CONSTRUCTION

The construction industry has traditionally been tied to local economies,
and has been considered to be an example of an industry that depends mainly on
domestic demand. Recently, however, overseas operations of major construction
firms have expanded worldwide. A significant number of major US construction
firms are also performing a substantial portion of their work abroad.

Given their form of provision, construction services require that bases of
operation be established and that people be moved into them. Countries have
measures that impede this, and these generally impair the provision of
construction services in foreign markets.

The following are liberalizing measures we hope will be taken so that trade
in construction services can be expanded.

United States and European Union

The United States and some European Union Members have reserved on
the Schedule of Specific Commitments nationality on GATS requirements. We
are of the view that these measures may constitute barriers to the entry of
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foreign companies into their markets, and should be revised.

Canada

The province of Alberta requires that bidders from Alberta or from within
Canada be given preference in large resource development projects if the terms
of tender are otherwise equal. The province of Ontario requires that out-of-
province construction companies entering into contracts with the provincial
government deposit the equivalent of 4 percent of the contract value with the
provincial government as guarantee. Japan urges Canada to correct these
discriminatory measures.

Philippines

The Philippines permits foreign investment except for sectors found on the
negative list created under the Foreign Investment Act. Construction is not on
the list, so the Philippines in theory permits wholly owned foreign construction
companies. However, a construction permit must be obtained from the
authorities under the Constructors License Law (CLL) before actual construction
work can be done, and the concomitant orders to the CLL restrict foreign capital
to 40 percent. Licenses have never been issued to companies with foreign capital
in excess of 40 percent. In other words, the Philippines permits the
establishment of 100 percent foreign capital construction companies, but does
not allow them to engage in business. Japan seeks improvements in this measure.

Republic of Korea

The business activities of foreign companies in the Korean construction
market are regulated by the Construction Industry Law and the “Regulation on
Foreign Investment”, a subordinate ordinance to the Foreign Capital Inducement
Act.

We would also like to see the following regulations relaxed: The
Construction Industry Law obligates contractors for projects worth more than 2
billion won (approximately 10 million yen) to subcontract at least 20-30 percent
of the project with speciality firms. Such an obligation limits the services
provided by foreign companies.

Indonesia

Indonesia levies a flat 2 percent tax on the owner when a foreign
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engineering company is engaged to do construction, and a 4 percent tax when it
is engaged to do design and consulting work. This is handled as a fixed tax to be
remitted by the owner of the project and is not returned even if the owner’s final
accounts are in the red. In other sectors, returns can be claimed, so construction
is placed at a disadvantage. Japan seeks the elimination of this measure.

AUDIO-VISUAL SERVICES
AND ADVERTISEMENT SERVICES

Audio-visual services are directly connected with the culture of each
country. Thus, many countries impose a variety of restrictions on audio-visual
services, on the grounds of protecting their culture and identity.

However, restrictive measures designed to impede the free distribution of
audio-visual services and to heavily protect a domestic industry impose a
disadvantage on audio-visual industries in exporting countries. They also hinder
innovation incentive rationalization on the part of the domestic industry.

During the Uruguay Round, the European Union insisted on changes to the
draft of the GATS regarding the audio-visual services, citing the need to protect
cultural values. The United States, however, asserted the liberalization of the
audio-visual market. Japan, as an exporter of such audio-visual works as
animation, also strongly pressed the EU for market liberalization.

In the end, the EU refused to undertake commitments in the audio-visual
sector, registering MFN exemptions instead. Therefore, revisions to the draft
agreement were avoided, and Japan and the United States maintained their
audio-visual commitments.

The following are liberalizing measures we hope will be taken so that trade
in audio-visual services can be expanded.

European Union

The EU Directive “Television without Frontiers” 89/552/EEC (amended
Directive 97/36/EC) stipulates that Member states shall ensure, where
practicable and by appropriate means, that broadcasters reserve for European
works a major proportion of their transmission time, excluding the time
appointed to news, sporting events, games, advertising, and teletext services.
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France and many other countries have already implemented domestic laws based
on this Directive. In France, for example, at least 60 percent of television
broadcasts of films must feature European films; furthermore, 40 percent of all
broadcasts must be in French (Government Statute No. 86-1067 of January 18,
1992). We hope that these restrictions will be eliminated as soon as possible.
However, because of audience reaction and criticism from outside the EU, they
plan to review the Directive in 2002.

Republic of Korea

The Cinema Law stipulates the registration of participants in the film
industry, imports and exports, and film censorship. When President Kim Dae-
Jung visited Japan in October 1998, he announced new openness policies
designed to further the mutual understanding and development of both countries.
The first and second rounds of opening measures came in October 1998 and
September 1999, and the third round in June 2000. The third round permitted the
screening of all movies except those not open to people aged 18 or younger, and
animations and cinema provided they had won international cinematic prizes.
Public performances are also fully open, and there is some permission for the
use of Japanese works in broadcasting and game software.

Regulations remain for “over 18” films and videos, animated movies,
cinemas, entertainment broadcasts, Japanese-language records (including CDs
and other media), and home game machine software.

President Kim Dae-Jung announced the full elimination of these
regulations by 2002, and Japan looks forward to their elimination on schedule.

We value the recent relaxation as an important first step. We hope that this
restriction would be eliminated as soon as possible.

Canada

Canada has enacted laws and regulations to protect its cultural industries,
including books, periodicals, cinema, video, music, and broadcasting. Canada’s
rationale for such measures is that without them, such industries would
encounter heavy competition from the United States, and would be dominated
by the US industry because the domestic industry cannot compete in this sector
in terms of cost.  Canada's identity as a country, moreover, would be threatened.

In 1999, the Government of Canada moved reviews of foreign capital
investments in cultural industries from the Canada Investment Bureau to the
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Ministry of Canadian Heritage. The Minister of Canadian Heritage announced
the decision to pursue policies to support systems and distributions that would
encourage diverse Canadian cultural content in cinema, video, audio, books, and
magazines. The Committee of Canadian Heritage proposed to strengthen
reviews under the Canada Investment Law in June 2000. This is an area that
must be vigilantly monitored in the future.

Australia

Australia imposes strict restrictions on TV commercials. Under the “TPS-
23 (Television Programme Standard 23)” of the Broadcasting Tribunal
Regulations, the ratio of Australian-made commercials (which are filmed in
Australia or New Zealand or produced mainly by Australians) broadcast by any
TV station must exceed 80 percent of the station’s total commercial time. Also,
the Broadcasting Services Law of 1992 limits foreign investments in this area
and prohibits foreigners from acquiring more than 15 percent (20 percent
combined) of the shares.  Regarding Pay TV, no individual foreign investor may
hold 20 percent of the shares (35 percent combined). Newspapers are also under
investment regulation.

Thailand

Thailand has limited foreign investment to 49 percent in advertising
services in its GATS concessions, but 100 percent investment stakes are
approved for investments by companies from the United States, which is
contrary to Most-Favoured-Nation treatment. Although Thailand has registered
an exception for measures under the Treaty of Amity and Economic Relations
between the Kingdom of Thailand and the United States of America, and thus
this is probably not a violation of the GATS, it is still hoped that Most-Favoured-
Nation treatment will be accorded as soon as possible.

Indonesia

Indonesia bars foreign film and video tape distributors from its markets. All
importation and distribution must be done by 100-percent Indonesian-capital
companies. US films, for example, can only be imported and distributed within
Indonesia through specific organizations. These regulations have damaged the
film industries of many countries.

Advertising was not included in the industries open to foreign investment
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in July 1998. It apparently remains closed to foreigners in all forms, including
joint ventures, and there appear to be no plans for deregulation in the future.

PROFESSIONAL SERVICES

(LEGAL SERVICES)

Japan made the following requests to the US and the EU during bilateral
deregulation dialogs. We look forward to further deregulation and promotion of
international transactions in this area.

United States

New York, Washington D.C., California, Texas, and some other states allow
foreign lawyers to practice within the state, but the systems and requirements are
set by state bar associations and therefore differ from state to state. Most states
and districts require a minimum of five years work experience. Japan would like
to see the work experience requirement shortened and relaxed.

European Union

Neither France nor Italy has systems for accepting foreign lawyers. Foreign
lawyers wishing to provide legal services for these countries must pass a special
test. In Germany, foreign lawyers are not allowed to practice “third-country law”
(i.e., provide legal services for countries other than their home countries). From
the perspective of promoting international trade, Japan would like to see these
regulations relaxed so that foreign lawyers are able to provide home-country
legal services without having to pass a special test, and are also able to provide
third-country legal services in addition to home-country services.
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