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Chapter 14

UNILATERAL

MEASURES

 

In this chapter, a unilateral measure is defined as a retaliatory measure whi-
ch is imposed by a country without invoking the WTO dispute settlement proce-
dures or other multilateral international rules and procedures, and which is based
solely upon it’s the invoking country’s own criteria.

  
History of Unilateral Measures

Up to this point, the United States has enacted most of the problematic
unilateral measures. The EU and Canada also have procedures of one form or
another that are similar to America’s, but these were introduced to provide a
means of retaliating against unilateral measures taken by the United States and
are procedurally limited and applied only with extreme caution.

A review of post-war US trade policy shows two main streams of thought
that separated at the time the Trade Act of 1974 was passed.

Prior to the 1970s, the Trade Expansion Act of 1962 gave the president
wide-ranging trade authority. The Kennedy Administration used substantial tariff
reductions to pursue trade liberalization and brought new rigor to the application
of escape clauses. Its strategy was to maintain the principle of trade liberaliza-
tion and position remedy measures from damages incurred by liberalization as
“exceptions” rather than “rules”. However, there was domestic dissatisfaction
with the process used by the Kennedy Administration: the Department of State
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conducted the negotiations and did not necessarily reflect the wishes of domestic
interest groups. This resulted in the establishment of the Special Trade Repre-
sentative (STR), the predecessor of the USTR, laying the groundwork for the
system put in place with the passage of the Trade Act of 1974.

The US trade balance continued to worsen in the seventies, and in 1971
the United States recorded its first trade deficit of the 20th century. This com-
bined with the oil crisis to increase protectionist pressures and send companies
and labour unions to Congress looking for relaxations in the conditions on in-
voking trade remedy measures. It was against this economic backdrop that the
Trade Act of 1974 passed, relaxing the conditions for invoking escape clauses
and incorporating a new “Section 301” authorizing retaliatory measures against
unfair trade policies in foreign countries.

In the Reagan Administration of the late 1980s, the United States carried
enormous trade deficits, and Congress' dissatisfaction (symbolized by the
“Gephardt Amendment”) eventually led to the passage of the Omnibus Trade
and Competitiveness Act of 1988. This law reduced presidential discretion over
the invocation of unilateral measures against foreign practices, policies, and
customs deemed by the United States to be unfair, and granted wide-ranging
authority to the USTR to deal with these cases. It also included a new “Super
301” that automated the procedures to be taken from the investigation of unfair
foreign trade measures to the invocation of unilateral measures. In other words,
this law made it significantly easier for the United States to take unilateral
measures.

The United States has repeatedly used unilateral measures as an instrument
for settling trade disputes to its advantage. Such actions are typified by Section
301 of the Trade Act of 1974. Under this provision, the United States may uni-
laterally determine that a certain trade-related policy or measure of another
country is “unfair” without following the procedures provided by the relevant
international agreements. In the name of rectifying “unfair” practices, the United
States has often threatened with unilateral measures and occasionally actually
takes actions to coerce the target country into changing the trade laws or prac-
tices at issue.

Why Are Unilateral Measures Problematic?

First, unilateral measures are inconsistent with the letter and the spirit of the
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WTO, which is founded on the principle of multilateralism and the consensus
and cooperation that flow from it. Article 23 of the Dispute Settlement Under-
standing (“DSU”) explicitly prohibits Members from invoking unilateral meas-
ures that are not based on the WTO dispute settlement procedures. The multilat-
eral trading system is marked by countries observing international rules, includ-
ing those provided by the WTO Agreement and its dispute settlement procedures.
Disputes occurring within the system should be resolved by the available dispute
settlement procedures, not by unilateral measures.

Second, where agreements are reached through the threat or use of unilater-
al measures, the multilateral system may suffer. In particular, bilateral agree-
ments secured under the threat or use of unilateral measures tend to deviate from
the principle of MFN treatment, which is the most fundamental component of
the multilateral framework under the WTO.

Unilateral Measures Cannot Be Justified

There are two popular rationales for unilateral measures. The first is that
since international rules are incomplete, both substantively and procedurally,
“disobedience” against these rules is justified to make existing rules function
more effectively. The other rationale, based on economic or political theory, ar-
gues that credible threats of unilateral measures are effective in maintaining a
free trading system from a strategic viewpoint.

Neither rationale, however, is persuasive. First, as we discuss in more detail
below, the WTO Agreement has a much wider scope of coverage and stronger
dispute settlement procedures than previous trade agreements, and these en-
hancements destroy whatever rationale there may have once been for “justified
disobedience”.

The second rationale of “strategic justification” is also flawed. It suggests
that what is really maintained or sought by unilateral measures is managed trade,
not free trade. In practice, this approach is not used to remove genuine barriers
to trade, but to achieve desired market outcomes. Besides, bilateral agreements
reached in negotiations conducted under the threat of unilateral action have too
often departed from the MFN principle. From this standpoint, unilateral meas-
ures are not an effective means of achieving enhanced free trade that benefits all,
as sought by the WTO.
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LEGAL FRAMEWORK

The WTO dispute settlement mechanism is the only forum for WTO-
related disputes. Unilateral measures that are not consistent with WTO obliga-
tions, such as unilateral tariff increases and quantitative restrictions, are prohib-
ited. Such measures violate several provisions of the WTO Agreement: Article I
(General MFN Treatment), Article II (Schedules of Concessions), Article XI
(General Elimination of Quantitative Restrictions), and Article XIII (Non-
Discriminatory Administration of Quantitative Restrictions). In addition, the
threat of unilateral tariff increases may have an immediate impact on trade, nul-
lifying and impairing benefits accruing to the injured country under the WTO
Agreement. In the past, the United States has rationalized its need to use unilat-
eral measures by arguing that the GATT dispute settlement procedures were not
effective. Inefficiency, however, can no longer be used as a justification for de-
parting from dispute settlement procedures, because the DSU provides for a
strict time framework and greater automaticity to ensure quick dispute settle-
ment.

RULES ON THE WTO DISPUTE SETTLEMENT PROCEDURES

The WTO dispute settlement procedures provide the following two rules,
which go further than previous dispute settlement systems in clearly prohibiting
the use of unilateral measures concerning issues within the scope of the WTO
rules.

Clear Obligation to Use the WTO Dispute Settlement Procedures

The new WTO agreement states clearly that all disputes must follow the
WTO dispute settlement procedures, and explicitly bans unilateral measures not
conforming to these procedures. The use of unilateral measures in contravention
of these procedures is itself a violation of the WTO Agreement. Article 23 of the
DSU, which is a part of the WTO Agreement, stipulates that when a WTO
Member seeks redress for a breach of obligations, nullification or impairment of
benefits under the covered agreements, or for an impediment to attaining any
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objective under the covered agreements, the WTO Member shall follow the rules
and procedures set forth in the DSU.

Although it should be obvious that the settlement of WTO-related disputes
should be according to the WTO dispute settlement procedures, the fact that this
principle has been explicitly stated represents a significant step forward.

Expanded Coverage of the Agreement

The WTO Agreement expands the GATT coverage from goods alone to in-
clude trade in services and intellectual property rights. As will be discussed later
in this chapter, the United States has applied Section 301 in an effort to open
markets for services or to increase the level of protection afforded intellectual
property rights in addition to disputes involving trade in goods. Under the WTO
Agreement, however, there will no longer be any justification for the United
States to ignore multilateral processes and resort to unilateral measures in these
areas.

In light of the two considerations above, we have categorized the forms of
unilateral measures based on the nature of the underlying dispute (i.e., whether
the country imposing the unilateral measures claims damages based on a WTO
violation/nullification or impairment of benefits or damages in areas not covered
by the WTO; human rights infringements would be one example) and the nature
of the measures enacted (i.e., whether the measures violate the WTO Agreement
–for example, tariff increases within bound rates). Figure 14-1 below discusses
whether these various unilateral measures are consistent with the WTO Agree-
ment. As indicated in the chart, the measures in question, except for item D, may
violate Article 23 of the DSU and/or the measure itself is inconsistent with the
WTO Agreement.

In the case in Quadrant D, a violation of Article 23 of the DSU or a unilat-
eral measure would not itself constitute a violation of the WTO Agreement, so it
is conceivable that the unilateral measure could be taken without the nominal
reason therefore being “a trading partner's violation of the WTO Agreement”,
even though in actuality the measure is taken against a trading partner's measure
under the WTO Agreement (which would be the case for Quadrant A or B). If
this reasoning should be admitted, the enforcing country could unreasonably es-
cape the WTO violation. To avoid this problem, it should be made clear that
whether each case is related to the WTO Agreement should be judged objec-
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tively according the rules of dispute settlement.

Figure 14-1
Unilateral Measures and WTO Coverage

          Unilateral measures
 In violation of the
WTO Agree-ment

Not in violation of
the WTO Agree-
ment

WTO-related disputes A
violation

B
violation

Underly-
ing

Disputes WTO non-related dis-
putes

C
violation

D

Notes:

1. For items A and B, utilization of the WTO Dispute Settlement Procedures is
required according to Article 23 of the DSU. Unilateral measures in these
situations are thus inconsistent with Article 23 of the DSU.

2. For item C, the measure in question will be inconsistent with the WTO

Agreement.

3. For item D, there is no violation of the WTO Agreement (though there re-
mains the option of a non-violation complaint for the injured country). As the
scope the WTO Agreement has expanded dramatically, the range of D to
which the WTO does not apply has shrunk dramatically.

ECONOMIC IMPLICATIONS

Retaliatory measures that are not based on the WTO dispute settlement
procedures have enormous potential to distort trade. Tariff hikes and the like are
themselves distortive of trade; their unilateral application is likely to provoke
retaliation from the trading partner, leading to a competitive escalation of re-
taliatory tariffs. Unilateral measures are often based on domestic interests (i.e.,
protection of domestic industries and profits for exporters), and once procedures
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are initiated it may be extremely difficult for domestic reasons to suspend or
terminate them.

It should be clear that unilateral measures reduce trade both for the coun-
try taking them and the country against which they are taken. They are detri-
mental to the domestic welfare and economic interests of both countries, and
impair the development of world trade. One need only recall the competitive
hikes in retaliatory tariffs during the 1930s and the vast reductions in trade and
worldwide economic stagnation that they produced.

TRADE POLICIES AND MEASURES

IN INDIVIDUAL COUNTRIES

THE UNITED STATES

The United States is making active use of WTO mechanisms to resolve
trade disputes. Such action should be regarded as positive. Nonetheless, it is un-
fortunate that even after the strengthened WTO dispute settlement procedures
took effect, the US stance to use the initiation of Section 301 investigations to
pressure trading partners to make concessions remains unchanged. It should be
noted that the United States has tended to divide issues of concern into “areas
covered by the WTO” and “areas not covered by the WTO”, while simultane-
ously initiating the WTO dispute settlement procedures and procedures that
could be defined as unilateral measures. By using this combination in tandem,
the United States maintains that it may use Section 301 to take unilateral meas-
ures in areas not covered by the WTO Agreement. Such activities are, at the very
least, contrary to the spirit of the WTO dispute settlement mechanism.

Furthermore, we would like to stress that even if a dispute is in an area not
covered by the WTO Agreement, if the unilateral measures themselves violate
the Agreement, it would be possible to refer those measures to a panel.

Japan’s stance to seek a solution according to the WTO dispute settlement
procedures when a unilateral measure is taken remains unchanged. Japan should
also continue to challenge problems on every occasion.
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Relation Between Article 23 of the DSU and US Section 301 of the Trade Act of
1974

Article 23 of the DSU provides that, “when Members seek the redress of a
violation of obligations under the WTO agreement, they shall have recourse to
the rules and procedures of the DSU,” thus prohibiting unilateral measure based
on domestic regulation.  According to US Section 301, whether to invoke Sec-
tion 301 in conformity with the WTO agreement is left to the government’s dis-
cretion.  In addition, because the US government regards Section 301 as an in-
ternal legal basis for implementing Article 22 of the DSU, it cannot be said that
Section 301 itself violates Article 23 of the DSU. Nevertheless, if the United
States does not invoke Section 301 in accordance with the procedures set forth
in Article 22 of the DSU (negotiation for compensation, the authorization of
unilateral measure by Dispute Settlement Body (“DSB”) etc.), it would come
under the unilateral retaliation prohibited in Article 23 of the DSU.

The US Section 301 Panel

In November 1998, the EU requested consultations with the United States
because Section 301 procedures require the USTR to reach a decision on sanc-
tions within 18 months of the initiation of investigations (Section 304). These
procedures could potentially permit unilateral measures by the US government
without waiting for a WTO panel decision. Because no agreement was reached
in the consultations, a panel was established in March 1999. Japan participated
as a third party and presented arguments in support of the EU’s position.

The panel report on Section 301 of the US Trade Act was adopted in the
DSB meeting on January 2000. The panel found: 1) the wording of Section 304
of the US Trade Act seemed to contravene the WTO Agreement, but 2) when
read in conjunction with the interpretative guidelines for the Trade Act prepared
by the US President and other statements by the US government, the United
States has instructed its officials to administer Section 301 in a manner that does
not violate the WTO Agreement and therefore Section 301 procedures on their
face are not WTO violations. The panel decision is based on the assumption that
the United States will adhere to commitments it made during the panel meetings.
We therefore expect, and will watch for, faithful administration of the US state-
ment. We also note that the panel essentially found sanctions pursuant to Section



Chapter 14   Unilateral Measures

313

301 that did not comply with the WTO procedures would be in violation of
WTO obligations. The United States should take this as a serious warning. The
Super 301 provisions added in 1988 (Section 310 of the Trade Act of 1974) are
not directly included in the Section 301 provisions, but the Special 301, tele-
communications provisions and government procurement provisions (Title VII)
were formulated based on the intentions and procedures of Section 301. The
United States should take care that these measures are administered in confor-
mance with the WTO Agreement. Japan will continue to vigilantly monitor
trends in the United States in this area.

Related the US Section 301 of Trade Act of 1974

Various provisions of US law direct or permit unilateral measures against
other countries to counter perceived unfairness of the other countries’ laws,
policies, and practices. The initial legal authority for such action was Section
301 of the Trade Act of 1974 (“the 1974 Act”). Section 301 and its related provi-
sions were amended by the Omnibus Trade and Competitiveness Act of 1988
(“the 1988 Act”), and later by the Uruguay Round Agreements Act of 1994. The
1988 Act strengthened the 1974 Act and added “Super 301”, “Special 301”, and
special provisions applicable to telecommunications products and government
procurement.

The sections below consider each of these provisions in greater detail and
discuss how they have been applied by the US government in recent cases.

SECTION 301 OF THE TRADE ACT OF 1974

Section 301 authorizes the United States Trade Representative (USTR) to
investigate and take action against unreasonable, unfair or discriminatory prac-
tices or violations of international agreements. The 1988 amendments trans-
ferred authority for recognizing unfair practices and invoking unilateral meas-
ures from the President to USTR, theoretically divorcing actions from other
political considerations and thus making them easier to invoke. In addition,
through the amendments, sanctions became mandatory in certain instances, af-
fording USTR less discretion.

Amendments in the Uruguay Round Agreements Act have, on the whole,
clarified existing provisions, delineating the scope of the unilateral measures to
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be taken and the priorities to be operated under. They also added some interpre-
tive information on what constitutes “unreasonable actions, policies, and prac-
tices,” that may trigger unilateral measures. Finally they enhanced the require-
ments for invoking unilateral measures against infringements of intellectual
property rights and anti-competitive behaviour.

Investigation Procedures

USTR uses the following investigation procedures under Section 301: a)
initiates investigations into trade practices based on complaints from interested
parties or on its own authority; b) simultaneously enters into consultations with
the country in question as prescribed in the GATT or other international ar-
rangements; c) determines what action USTR should take, within a set period of
time (for violations of trade agreements, 30 days from the conclusion of dispute
settlement procedures or 18 months from the beginning of investigations,
whichever comes sooner; for others, 12 months from the beginning of investiga-
tions); and d) implements the action, in principle, within 30 days of the decision
(USTR may delay action for not more than 180 days).

Unilateral Measures

•  For mandatory action (Section 301(a)): USTR shall take action if the act,
policy or practice of a foreign government (a) is in violation of the GATT
or other trade agreements or otherwise denies benefits to the United
States; or (b) is unjustifiable and burdens or restricts US commerce.

•  For discretionary action (Section 301(b)): USTR may take action in cases
where the act, policy, or practice of a foreign country place is unreason-
able or discriminatory and burdens or restricts US commerce and notion
by the United States is “appropriate”.

The Scope of USTR Authority

Provides that USTR may (a) suspend, withdraw, or prevent the application
of benefits of trade agreement concessions; (b) impose duties and import restric-
tions on goods; (c) levy or impose other restrictions on services (restrictions on
market entry for companies from the offending country).
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Cases of Application

Investigations have been initiated under Section 301 in a total of 118 cases
(includes those initiated under Super 301 and Special 301, as of 2000; see Figure
14-2). Of these, 11 cases have resulted in sanctions. Most have involved tariff
increases, though there have also been examples of import restrictions. Figure
14-3 contains examples of recent investigations initiated under Section 301. Af-
ter the WTO was established, there is no unilateral measure by the United States
only based on Section 301.

The Japan-US Auto Dispute

The Japan-US Auto Dispute was the first case in which a Section 301 ac-
tion was challenged under the WTO dispute settlement procedures. The United
States initiated a Section 301 investigation of the Japanese aftermarket for auto
parts on 1 October 1994, and announced sanctions on 5 May 1995. The United
States proposed unilateral measures that would impose 100-percent import duti-
es on Japanese luxury automobiles. In response to this unilateral threat, Japan
immediately requested GATT Article XXII consultations with the United States.
Ultimately, this dispute was settled through bilateral negotiations outside the
WTO consultations, but the fact that the dispute was referred to the WTO dis-
pute settlement procedures and that negotiations took place before the interna-
tional community was quite integral to achieving a resolution in conformity with
international norms and without inducing a trade war.

The Japan-US Film Dispute

This case involves a complaint from the government of the United States
alleging that actions of the government of Japan in relation to consumer photo-
graphic film and photographic paper were in violation of GATT Article
XXIII:1(b). (Rather than arguing that the measures taken were themselves vio-
lations of the WTO Agreements, the United States argued that the measures nul-
lified and infringed upon the interests of other countries under the Agreement.)
The United States sought remedial measures, but Japan was adamant that it
would not engage in bilateral negotiations under Section 301 of the US Trade
Act. The case was brought before a panel, which did not find that interests had
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been nullified or infringed upon, giving the victory to Japan.

In the Japan-US Film Dispute, the United States announced that it views
statements made in the government of Japan's legal submissions to the WTO
dispute settlement panel as “commitments” subject to monitoring to ensure their
implementation. Based on this position, the United States released its first
“Monitoring Report” in August 1998.  The US position is untenable. Like all
submissions to the WTO dispute settlement panels, Japan’s submissions in the
Film Dispute were representation of the historic factual circumstances and legal
principles at issue in the particular case. The US characterisation of these factual
representations about the past as future “commitments” represents a unilateral
attempt to create new future obligations. Such an approach is unreasonable, and
may be thought of as having the application of Section 301 in mind. Although
the United States intends to issue reports biannually, Japan should not accept
such an approach.

The EU Banana Disputes

The European Union provides African, Caribbean, and Pacific (“ACP”)
countries with preferential treatment regarding the imports of bananas, based on
the Lomé Convention. The WTO panel and Appellate Body have both issued
rulings that the current EU banana imports regime violates MFN and other
treatment obligation. The EU announced that it would rectify relevant measures
in accordance with the advisory by 1 January 1999, but none of the EU propos-
als were accepted by the plaintiff Members (the United States, Ecuador, Guate-
mala, Honduras, and Mexico). In April 1999, the United States imposed a re-
taliatory tariff that is still in effect.

HISTORY OF THE EU BANANA DISPUTES

In accordance with the WTO recommendations, the EU furnished two im-
plementation drafts, one in July 1998 and on the following October. The com-
plainant Members (the United States, Ecuador, Guatemala, Honduras, and Mex-
ico), however, asserted that the proposed amendments still illegally favour the
ACP countries and are therefore inconsistent with the WTO Agreements. In De-
cember 1998, the EU and Ecuador both requested the establishment of the origi-
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nal panel under Article 21.5 of the DSU.

On the other hand, the US government, under strong pressure from the af-
fected parties through Congress, decided to invoke unilateral measures under
Section 301 against the EU. The United States asserts such a unilateral measure
is authorized by Article 22 of the DSU if the EU did not amend its banana im-
port regime in compliance with the WTO Agreements. On the contrary, the EU
asserts that any unilateral measures must be preceded by the panel’s judgement
according to Article 21.5 of the DSU. Furthermore, in November 1998, the EU
made another request for consultation, insisting that the US Section 301 related
measures are inconsistent with Article 23 of the DSU (Prohibition of Unilateral
Sanctions).

In December 1998, the United States announced unilateral measures of
$520 million: 100-percent tariffs on such products as biscuits and handbags im-
ported from the EU.

This case was referred to arbitration and the WTO issued the results of its
arbitration on 6 April, 1999, approving $191.4 million of the $520 million in
sanctions originally requested by the United States. The US government an-
nounced that it would finalize a list of sanctions and collect duties retroactive to
3 March. The DSB meeting of 19 April approved the US invocation of sanctions
against the EU and the sanctions remain in effect. In December 2000, the EU
announced a “first-come first-served” system that would grant banana import
licenses under the tariff quota to parties preferentially exporting bananas to the
EU market. The quota system will take effect in April 2001, and the transition to
a tariff-only system is expected to come no later than 2006. However, the com-
plaining Members have expressed their opposition to the proposal, arguing that
the reforms are insufficient and that the system still fails to conform to the WTO
rules. It appears that the EU banana system will continue to be an issue for the
DSB.

Ecuador has requested sanctions from the DSB on its own for the EU ba-
nana issue. The DSB approved sanctions worth $201.6 million, but there has
been no request for approval of retaliatory measures.
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ISSUES IN THIS CASE FROM THE VIEWPOINT
OF THE WTO AGREEMENTS

Relationship Between Article 21.5 and Article 22 of the DSU

Article 22 of the DSU states that if the DSB’s recommendation is not im-
plemented within a reasonable period of time, concerned Members may request
authorization from the DSB to invoke unilateral measures (“suspension of con-
cessions”).  Since the DSB uses a “reverse consensus” method for decision-
making, authorization is virtually automatic unless the concerned countries ex-
press objection and refer the matter to arbitration.

In this case, the EU insisted based on Article 21.5 that the panel should
judge the WTO consistency of the losing Member’s implementation as a prereq-
uisite to any unilateral measures set forth in Article 22, and requested the Gener-
al Council to adopt an authoritative interpretation. In the current DSU, there is
no provision indicating the relation between Article 21.5 and Article 22. How-
ever, it is generally considered that the prevailing party cannot invoke unilateral
measures by unilaterally determining that the measure taken by the losing Mem-
ber as an implementation of the DSB’s recommendation is not consistent with
the WTO Agreements. In such a case, the matter should be referred to the origi-
nal panel as provided in Article 21.5 of the DSU.

On the other hand, if the panel’s judgement of Article 21.5 is regarded as a
strict prerequisite for unilateral measures, there would be a procedural defect of
an “endless loop”: that is, if the losing Member does not implement the DSB’s
recommendation in good faith, the matter would be referred to the original panel,
thus the procedure of Article 21.5 would be repeated eternally. This was a pro-
cedural inadequacy in the DSU. It was studied during the DSU review and re-
solved with the proposed addition of a new Article 21bis. The proposal is cur-
rently being examined by the General Council.

The Carousel Rule on Amending Items Subject to Retaliatory Measures

The African CBI Law that passed in May 2000 (Trade and Development
Act of 2000) includes a “carousel provision” that obligates the USTR to switch
the items subject to retaliatory measures every 180 days (like a “carousel”) in
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order to guarantee the effectiveness of sanctions imposed for cases in which the
WTO panelists do not apply. The purpose of this provision is to increase the ef-
fectiveness of sanctions and to place pressure on trading partners when measures
are not implemented quickly, as in the cases lost by the EU (hormone beef, ba-
nanas).

The regular switching of the items subject to sanctions is inappropriate be-
cause of the potential for trade sanction effects in excess of the suspension of
obligations originally envisioned when sanctions were approved. This measure
is likely to infringe on several WTO provisions, including Article 22.4 of the
DSU (equivalency). As of this writing, there had been no switching between
sanctioned items under the “carousel provision”, but vigilance must be main-
tained so that this measure is not administered in ways that would lack confor-
mance to the WTO/DSU. The EU requested consultations in June 2000, in
which Japan also requested participation as a third party, but the United States
refused to allow Japan’s participation. Japan sent a letter of protest to the United
States charging discriminatory treatment that allowed some countries to partici-
pate while barring others.

Like the Banana case, the Beef Hormone case is another instance in which
there have been conflicts between fulfilling the WTO dispute settlement proce-
dures and the unilateral measures found in Section 301 of the US Trade Act. See
Chapter 10, Standards and Certification, for a discussion of this case.

Panel on the US imports of EU products

The DSB approved US retaliatory tariffs against the EU on 19 April 1999,
but the United States originally expected approval to come on 3 March and so
required money to be deposited in addition to normal tariffs, with the effect that
the sanctions for all practical purposes began on 3 March. The EU requested that
a panel be convened in May 1999, alleging that this measure by the United
States was in violation of Article 23 of the DSU. In July 2000, a report was dis-
tributed by the panel that virtually upheld the EU’s argument, but the EU filed
an appeal with the Appellate Body in September 2000 because it was still dis-
satisfied with the panel’s ruling on some points. The Appellate Body report was
distributed in December 2000, but treated the 3 March measure separately from
the 19 April measure, and overturned the panel’s ruling by finding that the 3
March measure no longer existed and that there was therefore nothing for the
United States to remedy. However, the Appellate Body did uphold the finding of
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the panel that the 3 March measure was a unilateral measure taken by the United
States without the approval of the DSB and therefore in contravention of Article
3.7 of the DSU. The Appellate Body avoided going into the order of precedence
between Article 21 and Article 22 procedures in its ruling, but did find the panel
ruling mistaken in saying that the mediator under Article 22.6 could judge the
implementation of the DSB’s recommendation (role under Article 21.5). Japan
praises these rulings by the Appellate Body.

Figure 14-3 shows the investigation initiated under Section 301 in 2000.

Figure 14-2    Number of Investigations Under Section 301
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Figure 14-3     
Section 301 Cases Initiated in 2000

Country: Canada

Target: Wheat

The USTR found that the Canadian Wheat Board engaged in dis-
criminatory trade practices against US farmers and initiated a
Section 301 investigation. There has been no formal announce-
ment about subsequent developments in this matter
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“SUPER 301”

“Super 301” was passed as part of the Omnibus Trade and Competitiveness
Act of 19881 and was initially effective from 1989 through 1990. Under the
“Super 301” statutory procedures, the USTR was required to present to Con-
gress a report within 30 days of submitting the “National Trade Estimate Report
on Foreign Trade Barriers” (“NTE”), to the President and Congress. In the report,
the USTR was required to identify (a) those trade barriers and trade distorting
practices that deserved priority consideration during trade negotiations (“priority
practices”), and (b) those countries that should be given priority in negotiations
(“priority foreign countries”). Within 21 days after submitting this report, USTR
was required to initiate investigations of “priority practices” with respect to all
identified “priority foreign countries”. Failure to reach an agreement with a
country through negotiation would result in the imposition of unilateral meas-
ures under Section 301.

Super 301’s automaticity introduced a new element of rigidity and unilater-
alism into US trade laws. Although the USTR retained discretion in identifying
priorities warranting immediate action, the annual process could prompt a USTR
investigation without a petition ever being received from an interested party. In
contrast, the decision to initiate an investigation under regular Section 301 pro-
cedures normally is prompted by a petition. Parallel to investigation of “priority
foreign countries” and their related “priority practices”, the USTR could, but
was not required to, initiate Section 301 investigations of all other priority prac-
tices it identified.

Cases of Application

The USTR designated priority countries in 1989 and 1990, but no cases so
far have resulted in unilateral measures.

                                           
1 Provisions Added to Section 310 of the Trade Act of 1974 by Section 1302 of the Omnibus Trade and Com-
petitiveness Act of 1988.
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In March 1994, President Clinton signed an Executive Order reinstating
“Super 301” procedures for a two-year period, 1994-1995. The order made
slight changes to the statutory procedures, consolidating designations under a
single “priority foreign country practice” category and extending the period
between release of the NTE and the USTR’s priority foreign country practice
determinations. Under the order, the USTR was required to designate and report
on priority foreign country practices within six months of the submission of the
NTE (i.e., by 30 September), and to begin investigations within 21 days of such
designation. In 1994 and 1995, no priority country was designated.

In September 1995, President Clinton issued an Executive Order extending
his March 1994 order on “Super 301” for an additional two years, 1996-1997. In
October 1996, USTR officially made no “priority foreign country practice”
designations, although it self-initiated investigations in four cases: Indonesia’s
National Car programme, Brazil’s automobile programme, Australia’s export
subsidies, and Argentina’s import duties on textiles, apparel, and footwear. At
the same time, the USTR announced that it would simultaneously be initiating
the WTO dispute settlement procedures for the cases. In October 1997, the
USTR designated the Republic of Korea’s import barriers to auto as a priority
foreign country practice. It listed Canada’s export subsidies and import quotas
on dairy products and three other cases as “new cases to be launched” in Strate-
gic Enforcement. The category “Bilateral priorities that may warrant identifica-
tion as priority foreign country practices”, is  not used in this report, but China's
intellectual property enforcement and sanitary and phytosanitary measures, Ko-
rea’s impediments to entry and distribution of cosmetics, and steel subsidies are
pointed out as “Bilateral Market Access Issues”.  In addition, an investigation
was initiated on Korea’s import barriers on motor vehicles in 1997.

Super 301 under an Executive Order expired in 1997. There was therefore
no designation for “priority country practice” in 1998.

In January 1999 the USTR announced the reinstitution of Super 301 and
Title VII (government procurement sanctions), which was formalized when Pre-
sident Clinton signed an Executive Order reinstituting them on 31 March. Un-
like the past two extensions, the presidential order put the measures into effect
for three years and mandated under the Super 301 and Title VII provisions the
submission of a “Review Report on Unfair Trade Practices” to Congress by the
end of each April. Plans announced by the USTR establish a 90-day negotiation
period for countries designated as having “priority foreign practices” under Su-
per 301. If satisfactory results are not achieved in that time, investigations are
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then initiated under Section 301 of the Trade Act. The time period for Section
301 investigations is not uniform. Those for which the WTO disputes settlement
procedures are already in progress have 18 months, “discriminatory government
procurement practices” have six months, and “priority foreign practices” have
12 months. Reports under Super 301 are allowed to comment not only on “pri-
ority foreign practices” but also on practices that may be designated as priority
foreign practices at some point in the future (“practices to be monitored”) and
practices noted in the report even though there is little potential for designation
(“practices of interest”).

The Super 301 announcement of 30 April 1999 did not designate any “pri-
ority foreign practices” for potential sanctions, but did list three sectors and
countries for the WTO consultations: 1) EU aircraft (subsidies to France's Air-
bus), 2) Indian automobiles, and 3) Korean beef. It was also announced that a
Section 301 investigation had been initiated on 29 April for Canadian trade-
inhibitive practices in the tourism industry along the border.

Developments in 2000

The announcement on 1 May 2000 did not designate priority practices, as
was the case in 1999 as well. However, Japanese sheet glass, automobiles and
auto parts were designated for monitoring. The USTR also found that Canadian
Wheat Board engaged in discriminatory trade practices against US farmers and
therefore initiated a Section 301 investigation. There has been no formal an-
nouncement about subsequent developments in this matter (Figure 14-3).

“SPECIAL 301”

“Special 301”2 is noteworthy for two reasons. First, “Special 301” is limit-
ed in scope to the protection of intellectual property rights. “Special 301” re-
quires the USTR to identify as “priority foreign countries” (a) countries that
“deny adequate and effective protection to the intellectual property rights,” and
(b) countries that “deny fair and equitable market access to United States per-
sons that rely upon intellectual property protection”.

Second, “Special 301” calls for a short, six-month period of investigation
                                           
2 Section 182 of the Trade Act of 1974 as Amended by Section 1303 of the Omnibus Trade and Competitiveness
Act of 1988
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and requires USTR to initiate investigations under Section 301 within sixty days
after submitting the annual “National Trade Estimate” report to Congress. As
stated earlier, Section 301 generally requires that investigations be concluded
within 12 months or, in the case of violations of agreements, within 30 days
following the deadline established by the treaty for the settlement of disputes or
within eighteen months, whichever is earlier.

In the Uruguay Round Agreements Act of 1994, the investigation period for
TRIPS Agreement items was lengthened from six months to 18 months, the
same as under ordinary Section 301 procedures (though it remains six months
for items not covered under the TRIPS Agreement). The United States says that
even if a country is in full compliance with the TRIPS Agreement, it will be
designated as a priority country if it is found to infringe on US intellectual prop-
erty rights in areas outside the scope of the Agreement. This stance reflects the
US position that unilateral measures without resort to the WTO dispute settle-
ment procedures are possible for items not covered by the WTO Agreement. We
have already discussed the problems inherent in this position.

Cases of Application

In 1995, no priority foreign countries were identified. In 1996, the USTR
designated China as a priority foreign country. An agreement was reached be-
tween the two countries in June 1996. Again in 1997, no priority foreign coun-
tries were identified. However, 10 countries were placed on the Special 301 pri-
ority watch list, and 36 countries were placed on the watch list. Following this
announcement, the United States requested WTO consultations with Denmark,
Sweden, and Ireland.

In its 1998 review announcement, issued 1 May, the USTR declined to
designate any “priority foreign countries”, but 15 countries were placed on the
“priority watch list” and another 32 countries, including Japan, were placed on a
second-tier “watch list” Paraguay, which was identified as a priority foreign
country in “out-of-cycle” review in January 1998, was still on the priority for-
eign country list in May 1998.  Mutual agreement, however, was reached in No-
vember 1998.

As happened in 1998, the announcement of 30 April, 1999 did not desig-
nate “priority countries”, but did list three sectors for which the WTO consulta-
tions would be requested: 1) origin labelling for EU agricultural products, foods,
and beverages; 2) Canadian patent protection; and 3) Argentine patent protection.
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The USTR also announced that China and Paraguay would be subject to moni-
toring under Section 306 of the Trade Act, and designated 16 countries and re-
gions for “priority monitoring” and 37, including Japan, for “monitoring”.

Developments in 2000

In its 2000 review announcement, issued 1 May, the USTR declined to
designate any “priority foreign countries”. but did list two sectors for which the
WTO consultations would be requested: 1) Argentine patent protection and 2)
Brazilian patent protection. Concerning Danish intellectual property rights, on
which consultations had taken place between the US and EU from May 1997,
the USTR also announced that it would request a panel if no progress was made.
The USTR also announced that China and Paraguay would be subject to moni-
toring under Section 306 of the Trade Act designated 16 countries and regions
for “priority monitoring” and 39 for “monitoring”. Japan had been downgraded
to a “monitored country” in 1997 but was not designated as such in 2000.

In an “out-of-cycle” review in November 2000, Italy and Poland were
downgraded to “monitored countries” and Ireland was deleted from “monitored
country” list.

TELECOMMUNICATIONS PROVISIONS

The telecommunications provisions3 have two main features. The first is
the mandate for negotiations under threat of unilateral measures. The USTR is
required to identify as “priority foreign countries” those countries that deny
“mutually advantageous market opportunities” to US telecommunications
equipment and services. After receiving the USTR’s report, the President is di-
rected to initiate negotiations to conclude bilateral or multilateral agreements
that ensure market opportunities for US products and services. Should an
agreement not be concluded after a set period of time (the law specifies 18
months, or in the case of additional designation, one year from the date of desig-
nation), an array of measures are open to the President, including abrogation of
US obligations regarding imports and government procurement of telecommuni-
cations equipment.

                                           
3 Sections 1371-1382 of the Omnibus Trade and Competitiveness Act of 1988: The “Telecommunications Trade
Act of 1988.
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The second feature is the “review of trade agreement implementation”. The
USTR is required to review annually the operation and effectiveness of each
telecommunications trade agreement in force between the United States and oth-
er countries. In the review, the USTR determines whether or not any act of a for-
eign country that entered into the agreement is in compliance with the terms of
the agreement, or otherwise denies mutually advantageous market opportunities
to US telecommunications products and services. An affirmative determination
under section 1377 must be treated as an affirmative determination under Sec-
tion 301.

Even if the issues in question under the above provisions are beyond the
scope of the WTO Agreements, the unilateral measures taken may be in contra-
diction with the WTO Agreements, as already discussed.

Cases of Application

In February 1989, the EU and the Republic of Korea were identified as pri-
ority countries. The review also cited Japan for violations of the MOSS Agree-
ment (see Figure 14-5). A December 1993 review cited Japan for violations of
the Japan-US Cellular Telephone Agreement. Although the United States was
considering unilateral measures, an agreement was reached between the private
companies, which avoided retaliation.

On 30 March 1999, the USTR announced its review of trade agreement im-
plementation. The review did not single out countries for sanctions. Instead, it
focused on adherence to the Basic Telecommunications Services Agreement by
WTO Members, particularly the EU, Mexico, Japan, and Germany. The review
found that the WTO Agreements had improved access to foreign markets, but
expressed concern over the pace of progress.

For Japan, the review took issue with the high cost of connection. In June
1999, the USTR made an announcement about Japan’s efforts, praising Japan
for its May deregulation and its commitments under the reinforced US–Japan
Competition Policy Initiative. However, it also announced that monitoring
would continue and that it was prepared to reopen the investigation at any time.
In the wake of that announcement, a gap developed between Japanese and US
policy on this issue, and consultations became problematic.

Developments in 2000
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On 4 April 2000, the USTR published its review of trade agreement im-
plementation. It did not designate any countries for sanctions (nor did it do so in
1999), but it did express concern over telecommunications practices in nine
countries, including Japan. For Japan, it pointed to high telecommunications
connection charges. The two countries initially disagreed about the size of con-
nection charge reductions, but were able to reach a final agreement right before
the US-Japan summit on July 20th. Under the agreement, connection charges
will be reduced 22.5 percent over a three-year period beginning at the end of
2000, with approximately 20 percent reduction in the first two years and re-
newed talks on reductions approximately two years after (2002).

PROVISIONS INVOLVING
GOVERNMENT PROCUREMENT: TITLE VII

Under Title VII4, the President is required to provide an annual report to the
Congress outlining discrimination against US products and services under a for-
eign government's procurement laws and practices. The USTR is required to
immediately enter into talks based on the report’s findings.

Prior to 1995, if the offending practices were not rectified within 60 days
after the commencement of talks, and the practices were violations of the
Agreement on Government Procurement, the practices were initially handled in
accordance with the dispute settlement procedures provided by that Agreement.
Failure to achieve settlement within one year required mandatory unilateral
measures. For other discriminatory practices, bilateral talks were initiated and if
the offending practices were not rectified within 60 days of the commencement
of talks, necessary unilateral measures would be imposed.

Therefore, under the prior provisions, although violations of the Agreement
on Government Procurement were initially handled in accordance with that
Agreement, failure to achieve a settlement within one year or the failure of the
foreign country to take corrective measures resulted in the exclusion of such

                                           
4 The Federal Buy American Act as amended by Section 7003 of the Omnibus Trade and Competitiveness Act of
1988.
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countries (including agreement signatories) from future awards of US govern-
ment procurement contracts. US unilateral measure under these provisions in
cases involving signatories to the Agreement on Government Procurement vio-
lated the national treatment and non-discriminatory treatment obligations estab-
lished in Article II of that Agreement. The US Uruguay Round Agreements Act
amended these provisions to extend the period from the initiation of investiga-
tions to the invocation of unilateral measures from a year to 18 months, the same
as for Section 301.

The United States regarded the government procurement sector as one of
the three priority sectors in the US-Japan Economic Framework Talks and iden-
tified Japanese public sector procurement of telecommunications and medical
technology to be discriminatory. The two countries continued negotiations on
the issue and finally reached an agreement before the deadline to invoke unilat-
eral measures expired at the end of September 1994.

Cases of Application

Practices found to be discriminatory under the Title VII are summarized and
described in Figure 14-4.

In the 1996 announcement, the USTR expressed reservations about Japan
(public works, supercomputers, computers), Australia, Brazil, and China. In ad-
dition, it commented on the need to deal actively with the problems of bribery
and corruption in government procurement.

The provisions in question were to expire at the end of April 1996. Since no
legislative measures or executive actions had been taken to extend Title VII, it
had remained dormant. Nevertheless, President Clinton signed an Executive Or-
der reinstituting it on 31 March 1999.

An announcement on 30 April 1999 labelled government procurement for
airport construction in the Republic of Korea “discriminatory”, and designated
Japanese construction and computers and German heavy electrical equipment
for “monitoring”. For the Korean airport construction issue, the US requested
bilateral consultations at the WTO consultation on 16 February in advance of the
Title VII announcement. On 11 May, it requested the establishment of a panel,
which was established on 11 June.

By 1994, Japan concluded the bilateral agreements with the US in six areas
of Japanese government procurement: 1) telecommunications, 2) computers, 3)



Chapter 14   Unilateral Measures

329

construction, 4) supercomputers, 5) medical technology, and 6) satellites. Pro-
gress was seen in some areas, including medical technology, and the United
States praised that. It also expressed “extreme disappointment” about the out-
come of talks for computers, construction, telecommunications, and super com-
puters and “grave misgivings” over the failure to achieve the targets in agree-
ments for these areas.

Developments in 2000

The announcement on 1 May 2000 did not find any discriminatory govern-
ment procurement practices, but did designate Japanese public works for moni-
toring. The Clinton Administration has issued a warning that it seeks timely re-
solution of this matter and will move to the next stage of Title VII procedures if
a solution is not found. Japan should continue to monitor Title VII administra-
tion for conformance to the WTO Agreements.

Figure 14-4
Practices Found To Be Discriminatory Under Title VII

Target Outline

Germany Heavy electrical equipment, telecommunications equipment (see chapter 13, “Gov-
ernment Procurement”)

Bidding on the airport construction projectRepublic of
Korea April 1999

June 1999

Designation as discriminatory government procurement

Establishment of panel under the Government Procurement
Agreement.

OTHERS

The United States has certain internal laws that provide for the application
of unilateral measures to natural and juridical persons outside the United States
for trade or security reasons. Many of these laws, setting penalties for enterpris-
es that invest in the targeted country, constitute serious barriers to the activities
of enterprises, such as direct investment. Although they do not constitute “uni-



Unilateral Measures   Chapter 14

330

lateral measures” as defined in this chapter, they nonetheless are similar in that
they use domestic laws to determine whether foreign companies are “violating”
the rules according to their own criteria. Here, we look very briefly at what these
laws contain and some of the problems with such individual measures.

The Helms-Burton Act

The United States has imposed economic sanctions against Cuba since the
Cuban Revolution of 1959. These sanctions were strengthened with the Cuban
Democracy Act of 1992. After small private American aircraft were shot down
by the Cuban military, a new bill came into effect in March 1996. Besides the
indirect financing prohibition (Section 103), and the importation safeguard
against certain Cuban products (Section 110) in Title I of the law, the Helms-
Burton Act (Cuban Liberty and Democratic Solidarity (LIBERTAD) Act of
1996) regulates the following areas.

Title III provides that “any person that, after the end of the three-month
period beginning on the effective date of this title, trafficks in property which
was confiscated by the Cuban Government on or after 1 January, 1959, shall be
liable to any United States national who owns the claim to such property for
money damages.” This section, in effect, allows US nationals to sue for damages
in US courts.

Title IV specifies that “the Secretary of State shall deny a visa to, and the
Attorney General shall exclude from the United States, any alien who the Se-
cretary of State determines is a person who, after the date of the enactment of
this Act, has confiscated or has directed or overseen the confiscation of property,
a claim to which is owned by a US national.”

As for Title III, the US government has been suspending the beginning of
such lawsuits ever since the Act went into effect in August 1996; thus there has
been no case applying this title. As for Title IV, it has so far been publicized that
a Canadian mining and resources company and a Mexican telephone company
were among the recipients of Title IV notices.

Countries around the world, including Japan, have expressed strong con-
cerns about the actions taken by the United States, particularly regarding the fact
that the act applies to non-US companies. In addition, the EU enacted new
regulations in November 1996 which bar all natural persons and companies
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within the region from following third-country measures. Canada and Mexico
have also formulated similar blocking statutes.

In the WTO, the EU requested consultations with the United States re-
garding the Helms-Burton Act. As there was no progress made in the consulta-
tions, a panel was established in November 1996. In April 1997, the EU agreed
to suspend the WTO panel on the condition that the US government calls for the
Congress to grant the President the authority to postpone Title IV as well. Nev-
ertheless, the panel’s April 1998 deadline lapsed without any progress.

At the US-EU Summit in May 1998, they agreed to “Understanding with
Respect to Disciplines for the Strengthening of Investment Protection”.  In this
agreement, the United States and the EU agreed jointly to propose disciplines at
the MAI negotiations, and the US administration promised to continue intensive
consultations with Congress to attempt to obtain authority for the President to
waive Title IV of the law. However, the Chairs of the Senate and House Foreign
Affairs Committees and other Helms-Burton supporters within Congress have
strengthened their opposition to the agreement, and as of this writing there had
been no move by Congress to amend the law, nor had there been any discussion
between the US and the EU. Indeed, it is not just a failure to Amend Title IV or
Title VII of the Helms-Burton Act as desired by the EU. Some in Congress are
attempting to reinforce the law with a bill that would suspend presidential waiv-
er authority. The EU has therefore adopted a harder-line stance on the issue. The
Congressional Foreign Affairs Committees have gone even further in irritating
the EU by putting pressure on the Department of Commerce to apply Title IV to
a Spanish hotel company (operating 12 hotels in Cuba). But there has been no
following action by the United States.

Since the Helms-Burton Act—a domestic law—is applied even to enterpris-
es in third countries, it may come under extraterritorial application, which is not
permissible under international law. It also contains some inconsistencies with
the WTO Agreements. The measures in Title IV (refusal of a visa to any person
who trafficked in Cuban property) affect the presence of natural persons in
GATS, and it may violate the MFN principle in Article II of GATS.. The United
States should administer the sanctions law with caution and in a manner that
conforms to international law. We urge the United States to refrain from apply-
ing the sanctions law to companies from third countries.
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Burma Sanctions Act (See Chapter 13)

In June 1996, the State of Massachusetts passed a law banning from state
contracts all companies that do business with Burma (Myanmar). Its inconsis-
tencies with the Agreement on Government Procurement were brought to a
WTO panel, but those proceedings were suspended in February 1999 in light of
US federal district court decisions declaring the law to be unconstitutional. In
July, Massachusetts appealed to the US Federal Supreme Court, and the panel
expired in February 2000. In June 2000, the Supreme Court found the measure
to violate the Constitution. Japan praises this ruling for eliminating the barriers
to entry faced by private companies because of trade legislation enacted by indi-
vidual states, and for the restraining effect that it will have on future state legis-
lation by finding state laws on foreign relations, a territory exclusive to federal
law, to violate the Constitution.

The State of California Legislature passed a bill (S 1888) on forced labour
that was signed by the governor on 30 September 2000. The bill requires busi-
nesses delivering goods to the state to prove, among other things, that they were
not manufactured with forced labour. Its purpose is to eliminate foreign goods
manufactured by forced labour from state government procurement. This meas-
ure will need to be monitored closely as it has the potential to violate the
Agreement on Government Procurement depending upon the value of the goods
in question.

 Iran and Libya Sanctions Act

The United States has another domestic law similar to the Helms-Burton
Act: the Iran and Libya Sanctions Act (also known as the “Damato Act”). The
United States enacted this law in 1996 to strengthen US sanctions against Iran
and Libya as an anti-terrorist measure. It applies to both foreign and US compa-
nies (though existing contracts were excluded). The Act took effect in August
1996.   

The sanctions cover parties “investing” in excess of $20 million, a sum that,
in the judgement of the President, contributes directly and markedly to the de-
velopment of oil resources in Iran and Libya. The President must impose at least
two of the following sanctions:

(a) Denial of Export-Import Bank assistance for exports
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(b) Denial of US export licenses

(c) Prohibition on US financial institutions providing loans or credit to the
sanctioned party in excess of $10 million a year

(d) Prohibition on the designation of financial institutions as primary
dealers in US government debt instruments

(e) Denial of access to US government procurements

(f) Restrictions of imports with respect to a sanctioned person, in accor-
dance with the “International Emergency Economic Power Act”

During the exchange of requests in the US–Japan Enhanced Initiative on
Deregulation and Competition Policy of October 2000, Japan touched on the
three sanctions laws—as it did the year before—by expressing its desire for
“prudent administration of the laws in conformance with international law” be-
cause “measures under the sanctions laws would constitute extraterritorial appli-
cation of domestic law not permitted under general international law, and would
also impair relationships under the WTO Agreement”.

EUROPEAN UNION

Trade Barriers Regulation (TBR)

The European Union has a procedure called the Trade Barriers Regulation
(“TBR”), which appears to be analogous to Section 301 of US law. This measure
was introduced in December 1994 by EU Council Regulation No. 3286/94
(Community procedures in the field of the common commercial policy in order
to ensure the exercise of the Community’s rights under international trade rules,
in particular those established under the auspices of the World Trade Organiza-
tion), and amended prior EU law in this area.

In principle, Article 113 of the Treaty of Rome had been interpreted to
grant the EU authority to enact trade unilateral measures so long as the measures
are within the scope of common economic policy. This interpretation led in 1984
to EU Council Regulation No. 2641/84, the “Council regulation on strengthen-
ing of the common commercial policy with regard in particular to protection
against illicit commercial practices” or “New Commercial Policy Instrument
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(NCPI)”. The regulation provided a framework through which the European
Union may take unilateral measures. The framework of NCPI was taken over by
the TBR to ensure better conformity with the WTO dispute settlement proce-
dures.

Like Section 301 of the US Trade Act, the TBR has the intention of pro-
moting more open foreign markets, but it differs in some aspects. First, its scope
is limited to trade practices for which international trade rules establish a right of
action. Second, there is no rigid time frame between the initiation of an investi-
gation and determination, and the EU is bound by the findings of dispute settle-
ment procedures. The EU regime seems more consistent with the DSU. We can
hardly say that this regime itself constitutes a “unilateral measure” prohibited by
the DSU.  Because the philosophy of this scheme is something similar to our
“rule-based criteria”, it has some positive aspects. Nevertheless, it does have the
possibility of violating the WTO Agreements depending on how it is put into
practice, since its scope is not limited to violations of the WTO Agreements, and
the organizations to which dispute cases are referred are not limited to the WTO.
We believe that its practical application in the future needs to be monitored.

Description

In addition to its former objective to protect European enterprises from for-
eign unfair trade practices, the TBR also aims to support the activities of Euro-
pean enterprises in foreign markets. Through this system, (a) a community in-
dustry, (b) an individual enterprise, or (c) an EU Member country, can request
the European Commission to start investigation on “obstacles to trade” based on
the Community’s or individual enterprise’s benefit.

 

The major changes to the NCPI made in 1994 are described below.

(a) In the NCPI, the measures of foreign countries within the scope of pe-
titions were defined as “illicit commercial practices”. The TBR introduced
the concept of “trade barriers” in its place. They are defined as “trade prac-
tices adopted or maintained by a third country in respect of which interna-
tional trade rules establish a right of action”. Thus its relation to interna-
tional trade rules was clarified, and the scope of the procedures was ex-
panded to cover non-violation complaints.
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(b) Rules regarding services and intellectual property have been added
since the WTO Agreement established trade rules for services and intel-
lectual property as well as goods.

(c) As the TBR permits individual enterprises to make a petition based on
that enterprise’s own benefit, it became easier for those within the Union to
avail themselves of procedures regarding trade barriers to outbound trade.

The European Commission, if requested, will start an investigation nor-
mally within 45 days, and investigate the foreign measure within five months (in
complicated cases, seven months). If the foreign measure is determined to be an
“obstacle to trade” after the investigation, the European Commission refers the
matter to international dispute settlement procedures (mainly to the WTO dis-
pute settlement system).  If the measure is determined to be illegal in the inter-
national dispute settlement system and the defendant country does not improve
the measure, the European Council will decide to take unilateral measures
within 30 days based on the European Commission’s proposition. Moreover, any
action by the European Commission and the Council of Ministers under this
regulation, including refusal to open a procedure, can be challenged in the Euro-
pean Court of First Instance by any interested party.

The unilateral measures under this regime include measures affecting trade
with third countries, such as raising tariff rates and the imposition of quantitative
restrictions. The TBR maintained the obligation to make full use of and respect
for the determination of the dispute settlement procedures of international ar-
rangements before deciding on unilateral measures. In light of the strengthened
WTO dispute settlement procedures, it makes special note of the need to take
measures in line with the WTO recommendations.

Cases of Application

The European Union has used the NCPI procedures several times in the
past. A typical example is the Akzo case, in which the European Union disputed
the application of Section 337 of the Tariff Act of 1930 in the United States. All
cases, however, have resulted in mutually agreed-upon solutions; unilateral
measures have never had to be taken.

Among the issues taken up by the TBR are US rules of origin for textiles,
Japanese leather products, Argentine leather products, US copyright law, and the
US Anti-dumping Act of 1916. The last three have gone through panel proceed-
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ings and the reports of the panel and Appellate Body have been adopted or are
awaiting adoption. Among the more recent cases are a discriminatory value-
added tax (VAT) on imported cars in Colombia (filed in August 2000), and Ko-
rean shipbuilding subsidies (filed in October; see Chapter 6 “Subsidies”). Inves-
tigations have commenced for both cases.

CANADA

Canadian law also improperly permits unilateral measures outside the WTO
dispute settlement procedure. Section 53.2 of Canada’s Customs Tariff Act
(Section 7.2, as amended by the Special Import Measures Act of 1984, and later
transferred to and partially revised in Section 53) permits unilateral action to be
taken for several purposes. Such purposes include (a) enforcing Canada's rights
under a trade agreement with another country, and (b) responding to acts, poli-
cies, or practices that, as a result of discrimination or otherwise, adversely affect
trade in Canadian goods or services. Under such circumstances, Canada may (a)
suspend or withdraw concessions or other privileges to the country concerned,
(b) subject the products of the country to a surtax, (c) include such products on
the Import Control List, or (d) establish a tariff quota system with respect to
such products. The Act does not state what criteria are to be used to judge
whether a particular practice leads directly or indirectly to adverse effects on
Canadian trade. Nor does the Act require that the WTO dispute settlement pro-
cedures be followed.

For the panel on EU Beef Hormones, the DSB authorized the suspension of
concessions by the US and Canada on 26 July 1999. On 28 July, Canada issued a
“European Union Surtax Order” pursuant to this law. Because Canada can uni-
laterally judge the “fairness” of other countries’ practices and institutions, meas-
ures taken under this Act that did not follow WTO authorization first would be
in violation of the WTO Agreements.
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ISSUES RELATING TO UNILATERAL MEASURES

“EXCESSIVE” EXTRATERRITORIAL APPLICATION
OF COMPETITION LAW

The issue of “excessive” extraterritorial application discussed here itself is
not a matter of consistency with the WTO rules. However, we will examine the
issue in light of excessive extraterritorial application of domestic law that is not
permissible under international law. We particularly note that the current US no-
tion to apply antitrust laws extraterritorially to the importing country’s domestic
market structure based on “the exporter’s benefit” goes beyond the international
consensus on extraterritorial application of competition laws.

THE “EFFECTS DOCTRINE” AND
EXTRATERRITORIAL APPLICATION

(1) “Territoriality” and the “Effects Doctrine”

Domestic laws generally apply only to conduct occurring in the country
where they are enacted, and lose their force at international borders. This con-
cept is known as “territoriality”, and it applies to antitrust law and to other do-
mestic legislation aimed at promoting competition.

In today’s global economy, as corporate activities become more interna-
tional in scope, actions that take place in a foreign country may have grave ef-
fects on one’s own markets. Therefore, effective regulation cannot always be
achieved through strict application of the territoriality principle. For example, a
price cartel that sets prices on products exported into a certain country could
have substantial effects on the importing country’s domestic market. In such
cases, countries facing the anti-competitively-priced imports have applied their
domestic competition laws extraterritorially to price cartels occurring in the for-
eign countries. This extraterritorial application is based on the “effects doctrine”.
The United States, the EU, and a number of other countries (especially in the
OECD) have also adopted this theory.
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 Moreover, the principle has been approved by two of the principal bodies
that consider international legal questions: the International Law Association and
L’Institut de Droit International. Recognition by these academic bodies does not
directly demonstrate the legal validity of the principle. But because these bodies
play important roles in the formation of international law, it could be said that
their recognition supports the idea of an emerging international understanding.

The International Law Association approved the effects doctrine as a prin-
ciple of international law at the 55th Conference in New York in 1972. It found
that the effects doctrine provided authority for a state to establish a regulatory
framework for actions that occurred outside its borders, but that nevertheless had
effects within its territory. The principle allows for the extraterritorial applica-
tion of domestic laws if the following tests are met:

(a) The actions and their effects constitute activities that would fall under the
scope of regulation within the law;

(b) Significant domestic effects exist; and

(c) The effects are the direct and primarily intended result of extraterritorial ac-
tions.

During its session in Oslo in 1977, L’Institut de Droit stated that jurisdic-
tion over regulations governing the anti-competitive activities of multinational
enterprises was determined by the effects doctrine. It ruled that the effects doc-
trine could be applied extraterritorially if the actions had intentional, or at least
foreseeable, substantial, direct, and immediate effects within a territory.

(2) The Limit of Applying Competition Laws Extraterritorially under the “Ef-
fects Doctrine”

The essential purpose of national competition laws is to protect the inter-
ests of consumers by ensuring that competition on domestic markets is fair and
free. Under the “effects theory” described above, competition laws could be ap-
plied extraterritorially only in cases in which actions taken outside a country had
direct and substantial impact on competition in the domestic markets.

We should note, therefore, that the attempt to extraterritorially apply com-
petition laws (see the next section below) to actions taken outside the country
that do not have a direct and substantial impact on competition and the con-
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sumers in the domestic market (for example, an import cartel in an importing
country that harms an “interests of exporters” in an exporting country) goes
beyond the scope of the international consensus on the extraterritorial applica-
tion of competition laws under the “effects theory”. Rather than arguing about
the “interests of exporters”, it would be better for the exporting country to take
issue with the actions under the competition law of the importing country, be-
cause such actions in all probability harm the competition in the importing
country.

In Japan, the Research Group on Foreign Issues in the Antimonopoly Law,
working under the direction of the Fair Trade Commission, published a report in
1990 that affirmed extraterritorial application of competition law under the “ef-
fects doctrine”. The report said, “When foreign companies export goods to Japan
and their activities in this regard include actions that constitute violations of the
Antimonopoly Law of Japan, these activities are subject to regulation as viola-
tions of the Antimonopoly Law”. Having affirmed the effect doctrine, however,
the report went on to advise that Japan exercise restraint in extraterritorial appli-
cation in order to lessen conflicts with concerned countries. We find this to be an
appropriate position; the extraterritorial application must be restrained from the
viewpoint of international relations, even in cases that can be approved based on
the effect doctrine.

  

(3) Expansion of the Effects Doctrine—the “Excessive” Extraterritorial Appli-
cation of Competition Law (Antitrust Law)

The international consensus of extraterritorial application of competition
laws based on effects doctrine is that extraterritorial applications should be
adopted only in cases where actions taken outside of the country have a “sub-
stantive and direct effect on the domestic market”. However, since 1992 the
United States has announced guidelines that require the application of its com-
petition laws and antitrust laws to actions outside its territory if those actions re-
strict its exports, which is a broad interpretation of effects doctrine. This policy
was announced on the grounds that such actions “have an effect on exporters
within US territory” regardless of whether they have a “substantive effect” on
the domestic market.

Before the guideline was announced, precedent of the extraterritorial appli-
cation was adopted based on the “rule of reason”. The Department of Justice
1988 Antitrust Guidelines for International Operations focused only on anti-
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competitive actions that could be presumed to harm the competition in the US
market. The Guidelines did not intend to subject anti-competitive conduct that
restricted US exports to enforcement actions.

In April 1992, however, the Department of Justice announced that it would
begin enforcement of the US antitrust laws extraterritorially with respect to for-
eign conduct restricting US exports, regardless of whether the conduct harmed
the competition in the US market. The new policy applies to anti-competitive
conduct that could reasonably be expected to exert a direct and substantial effect
on exports from the United States.

In May 1994, the Department of Justice initiated its first case after the 1992
policy change, alleging violations of anti-trust law by the Pilkington Co. of the
United Kingdom. The Department of Justice maintained that conditions in a pat-
ent licensing contract between Pilkington and US companies that defined territo-
rial limitations and export restrictions and that banned sub-licensing constituted
an improper limitation of business when the above conditions were still in effect,
in spite of the fact that the contract itself was invalid. The Department of Justice
determined that these restrictive clauses placed limits on glass exports by US
companies and glass production outside the United States. The case was settled
out of court by the company and the Department of Justice, whereby Pilkington
was prohibited from exercising any right under any form of licensing agreement
that would limit exports or production by US companies.

In April 1995, the Department of Justice and the Federal Trade Commis-
sion published a revised version of the 1988 Antitrust Guidelines for Interna-
tional Operations. Following the 1992 policy change, the new guidelines ap-
prove jurisdiction of the Department of Justice and the Federal Trade Commis-
sion over actions that harm the interests of US exporters, and explicitly state that
the agencies will extraterritorially apply US antitrust laws to actions that harm
the interests of US exporters. Prior to the adoption of this new US policy, no
country had ever applied its competition law extraterritorially by alleging that
conduct in foreign countries that restricts its exports has an effect on its export-
ers. This new policy appears to go beyond the internationally recognized effects
doctrine.   

The Department of Justice established an “International Competition Poli-
cy Advisory Committee” in November 1997 to consider the issues raised by ex-
traterritorial application of competition law. The commission submitted its final
report to the Secretary of Justice and Chairman of the Antitrust Bureau in Febru-
ary 2000. The report argues that it is important to use “positive comity” (see
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Section 2) to deal with market access problems that harm the interests of US ex-
porters, but also says that extraterritorial application should be maintained as
one solution.

(4) Economic Implications

Excessive extraterritorial application of competition law is detrimental to
economic efficiency.

First, when an exporting country government attempts to use excessive
extraterritorial application of its competition law as a means of promoting im-
ports by a trading partner, it is possible that the importing country will take ac-
tions that will increase import volumes so as to avoid extraterritorial application.
This is the same phenomenon seen when unilateral measures are threatened un-
der Section 301 of the US Trade Law. However, the result is a distortion of trade.
Meanwhile, the importing country has restricted opportunities to purchase goods
of superior quality and price and therefore harms its consumers. The detrimental
impact extends beyond the importing country to third countries and even to the
exporting country. For example, third countries may be exposed to the unfore-
seeable event of restricted export opportunities to the importing country. The ex-
porting country will see its companies ease up their efforts to innovate and pre-
vail on international markets, so that the international competitiveness of its ex-
porting companies is ultimately undermined too.

Second, when an exporting country government attempts to use excessive
extraterritorial application of its competition law as a means of promoting im-
ports by a trading partner, companies in the importing country have no way of
knowing whether their actions will be subject to extraterritorial application or
when such application might come. This reduces the foreseeability of corporate
activities and may cause business activities to unnecessarily contract.

(5) Recommended Actions

The US policy of extraterritorial application, as mentioned above, generally
goes beyond the scope of the international consensus of the effects doctrine. If it
does exceed that proper scope, it may constitute “excessive” extraterritorial ap-
plication of competition law. “Excessive” extraterritorial application of com-
petition law tends to bring about serious conflicts between the involved parties,
rather than encouraging those parties to settle the disputes.
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When the Department of Justice changed its policy in April 1992, (deciding
that the antitrust laws regulate foreign actions restraining US exports), Japan ex-
pressed regret that this was exactly the type of extraterritorial application of US
domestic laws that is not justified by international law, and it requested the Unit-
ed States to proceed with caution.  In the Thermal Fax Paper case,5, the gov-
ernment of Japan also expressed the position, in amicus curiae briefs submitted
to the Federal Circuit Court in November 1996 and to the US Supreme Court in
July 1997, that the Department of Justice’s assertion affects an approach to the
extraterritorial application of domestic law that is not valid under international
law.

It is important to insist actively and continuously that countries refrain from
unilateral extraterritorial application of their competition law and to suggest al-
ternative frameworks that prevent conflicts caused by “excessive” application of
competition laws at the stage of bilateral as well as multilateral negotiations.
Countries such as the United Kingdom and Australia have even enacted blocking
statutes that refuse to approve or implement the decision approving by a foreign
court to apply its laws extraterritorially, primarily in response to extraterritorial
application by the United States. (These blocking statutes also forbid private
firms from obeying an order of submitting papers and other actions issued by a
foreign government or court.)

EXPECTED RESTRAINT OF EXTRATERRITORIAL

APPLICATION THROUGH INTERNATIONAL COOPERATION

(1) “International Comity” and Extraterritorial Application

                                           5 United States v. Nippon Paper Industries Co., 109 F.3d 1 (1st  Cir. 1997). This was the first case to question
extraterritorial application of the criminal provisions of US competition law. Around 1990 several Japanese paper
manufacturers hiked the price of thermal printing fax paper exported to the United States. In December 1995, the
US Department of Justice brought one of these companies to court alleging that it had taken part in cartel activi-
ties within Japan. In September 1996, the Federal District Court for Massachusetts rejected the complaint (the
Department of Justice’s case) because of doubts about using the effects doctrine to justify extraterritorial appli-
cation in criminal cases. However, in March 1997, the Circuit Court overturned the District Court’s ruling on
appeal, finding no reason to interpret the law differently for civil and criminal cases. In January 1998, the US
Supreme Court refused to hear the case.  In June 1998, the case was brought to public trial, but the criminal jury
was dismissed in July without rendering a verdict. In August, the company filed a petition of innocence based on
Article 29 of the United States Code of Criminal Procedure, which is accepted by the Federal District Court in
July 1999. In August 1999 the final judgement deciding that the company is innocent was released. In the
judgement, the idea that a less strict principle should be applied in the case of cartel activity occurring abroad
rather than “per se illegal” principle which is generally applied in the case of domestic cartel activity is reflected.



Chapter 14   Unilateral Measures

343

“International comity” is the idea that courts of one country should, in con-
sideration of international relations, treat the decisions of foreign governments
with a degree of respect and deference. Comity requires that courts restrain their
judgement in certain cases even though they may technically have jurisdiction, a
concept also referred to as “negative comity”. This common law notion was tra-
ditionally used to prevent international disputes arising from the conflict of ju-
risdiction caused by the extraterritorial application of domestic laws.

On the other hand, to encourage self restraint of extraterritorial application,
it may be useful for the government of the country where anti-competitive con-
duct occurs to apply its own domestic law in respect of the injured foreign
country’s interest. Establishment of a framework for this type of “positive com-
ity”—which is even more cooperative than “negative comity”—would be help-
ful in avoiding international disputes arising from extraterritorial application of
domestic laws by the injured country.

The idea of positive comity can be seen as early as an OECD advisory
from the 1970s, but the first time the term “positive comity” was used was in the
US/EU agreement of 1991. In June 1999, the OECD competition policy com-
mittee issued a “report on positive comity” to contribute to the policy debate on
positive comity and to encourage the adoption and expansion of positive comity
policies and procedures.

However, the concept of negative comity is not yet recognized as a princi-
ple of international law. It is only a principle of domestic law.  And positive
comity is still only a matter of policy.  Therefore, there is no legal liability when
it is disregarded unless specific treaties adopt it. At most, violators are subject to
criticism on moral and political grounds.

(2) Transition of “International Comity” in the United States

In the United States in the 1970s, the Timberlane case6 raised questions on
the “effects doctrine” which affirms extraterritorial application of laws whenever
                                           
6 Timberlane Lumber Co. v. Bank of America, 549 F.2d 597 (9th Cir. 1976) In deciding whether to exercise juris-
diction, the court held that a restrictive position should be applied with respect to the extraterritorial application
of antitrust laws based on the “jurisdictional rule of reason” and in consideration of international comity. Specifi-
cally, the following factors should be considered: 1) the degree of conflict with foreign law or policy, 2) the na-
tionality or allegiance of the parties and the location of the principal places of business of corporations, 3) the
extent to which enforcement by either state can be expected to achieve compliance, 4) the relative significance of
effects on the United States as compared with those elsewhere, 5) the extent to which there is explicit purpose to
harm or affect US commerce, 6) the foreseeability of such affect, and 7) the relative importance to the violations
charged of conduct within the United States as compared with conduct abroad.
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the “effect” arises from the activity in question. The federal Circuit Court held
that “international comity” must be taken fully into consideration in the actual
exercise of jurisdiction.

However, in 1993 in the Hartford Fire case7, the US Supreme Court con-
firmed that the question as to whether to apply antitrust laws extraterritorially is
decided according to the “effects doctrine.” It further concluded that the exercise
of jurisdiction should be restrained, from the viewpoint of international comity,
only in the case that 1) a foreign law mandates the conduct that a US state law
forbids, or 2) the observance of the US law violates the foreign laws.

Moreover, in April 1995, the US Department of Justice and the Federal
Trade Commission published a revised version of the 1988 Antitrust Guidelines
for International Operations. These guidelines specify that “international com-
ity” must be considered in the extraterritorial application of antitrust laws, and
that whether to apply antitrust laws extraterritorially should be decided consid-
ering the balance between the necessity of exercising such antitrust laws and the
consideration of foreign policy. However, since the guidelines cite the narrow
interpretation of international comity as seen in the Hartford Fire case, we fear
that “international comity” cannot effectively prevent extraterritorial application
of US antitrust laws.

(3) Trend Toward International Harmonization

To solve the problem of duplication or conflicting jurisdiction caused by
extraterritorial application of competition laws, an international treaty or agree-
ment may be useful. Committing to such a treaty or agreement, however, is dif-
ficult since the competition laws among each country have not been harmonized
yet. Therefore, it is important to harmonize the competition laws themselves in
conjunction with the international cooperation in the enforcement of such com-
petition laws.
                                           
7 Hartford Fire Insurance Co. v. California, 509 U.S. 764 (1993). This antitrust case involving a British insurance
company narrowed the interpretation of international comity and indicated approval for wide extraterritorial ap-
plication of domestic laws. This may encourage more active prosecution of actions outside the territory of the
United States and may lead to abuses. The background of this case is as follows. In 1988, several states, together
with a large number of private citizens, brought suit against British insurance companies and the US for agreeing
to limits on reinsurance terms. They claimed that there were violations of the Sherman Act. The British defen-
dants argued that this was an action by non-US parties entirely outside the territory of the United States in a place
where the action was legal, citing the fact that this was a long-established practice in the British reinsurance mar-
ket. Therefore, they moved for the case to be dismissed because the Sherman Act did not apply. In 1993, how-
ever, the Supreme Court indicated that US courts should not refuse to exercise extraterritorial jurisdiction for
reasons of international comity, so long as foreign laws did not order foreign nationals to engage in conduct pro-
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Since the 1970s, multilateral and bilateral instruments for cooperation in
notification and information providing concerning competition law enforcement
have been made. Two such multilateral agreements have been adopted: the
“OECD Council Recommendation Concerning Co-operation between Member
Countries on Anti-competitive Practices Affecting International Trade” (adopted
in 1995), specifying the application of a notification and consultation system,
and the “OECD Council Recommendation concerning Effective Action Against
‘Hard Core’ Cartels” (adopted in 1998).

Many bilateral cooperation agreements have also been concluded, including
US/Germany (1976), US/Australia (1982, 1999 revision), US/Canada (conclud-
ed in 1984, amended in 1995), Germany/France (concluded in 1984), US/EU
(concluded in 1991, amended in 1998), Australia/New Zealand (1994), US/Israel
(1999), EU/Canada (1999), US/Brazil (1999), and US/Mexico (2000). Among
these agreements, the US/EU agreement provides for a positive comity process,
in which, if one country requests the other to enforce competition laws and the
other country begins the enforcement, it is possible for the requesting country to
reserve or interrupt its own enforcement of such laws. These agreements are all
created to provide a framework for preventing the clashes caused by extraterrito-
rial application of competition laws and for cooperating to deal with the anti-
trust activities occurring beyond the borders.8

Influenced by these developments in global cooperation, Japan and the
United States signed an agreement between the government of Japan and the
government of the United States concerning cooperation on “anti-competitive
activities” in October 1999. This agreement is expected to strengthen the en-
forcement of competition laws against anti-competitive activities with interna-
tional aspects, to develop cooperation between Japan and US antitrust authorities,
and to deal with the problems of extraterritorial application of US antitrust laws.
Japan and EU also started the negotiation to conclude the same kind of agree-
ment from June 2000.

As for the harmonization of the competition laws, it may be worth con-
ducting multilateral discussions at the OECD, WTO, and other forums to con-
sider the convergence of competition laws. It would be also useful to introduce,

                                                                                                                                        
hibited under US antitrust laws or so long as obedience to US laws would not be illegal under foreign laws.   
8 The United States and the EU have already demonstrated the potential for cooperation between antitrust
authorities in the Microsoft case. There, the US Department of Justice and the European Commission, in close
cooperation with one another, investigated both markets with respect to Microsoft’s abuse of its dominant posi-
tion seen in contracting licensing agreements, and reached a consensual agreement in July 1994. This case ap-
pears to demonstrate the commitments of both authorities to address actively  the anti-competitive practices by
multinational enterprises.
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through technological assistance, appropriate competition laws to the countries
that have yet to establish competition policies. Furthermore, a working party was
established in July 1997 at the WTO to discuss “Trade and Competition Policy”.
We expect considerable discussion on how the WTO competition policy rule-
making should be accomplished, along with the effects trade measures have on
competition.

Direct Requests by Foreign Governments
for Japanese Enterprises to Purchase Foreign Products

Japanese automobile manufactures issued voluntary plans in 1992 fore-
casting the quantity of future foreign auto part purchases. Some of the manu-
factures revised their plans voluntarily in March 1994, which the US govern-
ment declared to be insufficient. The US government publicly announced that it
would request Japanese automobile manufactures: (1) to revise upwards their
forecasts of future purchasing value of “foreign” auto parts for production in Ja-
pan, and (2) to revise upwards forecasts of purchasing value of “US-made” auto
parts purchased by Japanese-affiliated transplants in the United States for pro-
duction in the United States.

There seems to be no problem, so long as such a request is a mere appeal to
Japanese companies to purchase foreign products. However, if a foreign gov-
ernment threatens retaliation or brings some similar form of pressure, such as
suggesting that “some retaliation may be taken if the request is not met,” it de-
prives Japanese firms of their right to make voluntary purchasing decisions, and
it will possibly present the following legal problems.

It is a basic principle of international law for a state “not to exercise its
power in the territory of another state without permission”, which is concluded
from the notion that a state's sovereignty shall not be violated within the state's
territory. So it is naturally forbidden for foreign officials to enforce their national
laws directly in a foreign country. Moreover, if the officials’ acts directed toward
their own nationals or citizens of another country within the territory of a foreign
state are in a forcible, dictatorial, or authoritative manner, then such acts may
constitute an “exercise of power” thus violating the above principle.


