V RIERELREBEDR R

(e £8)

[ZL&HIZ

ARG T, REEEREE & REHE oA L STHIC, RER#E L BEREL D
BERIZOWTIRE 21T72 9,

1990 AR D ZE B WhE ORI 72 N, ZAucs] & < & W E PR OIE M b 2
U, HEWEOHA ORI & 52 NEEIFIC X HEEIMNERE ORI Z Biy & Lo
BB EBEEOBURMENEH 285 L9128 o7-, Bl B BEEHE 0= oI F
HICKENAE U T5E ., REFITHHMBIFOGRHEA SO D0, £-, EFIT, KE
WE LOFHIZ Lo T, EORE, ERORESERRERES ORFTSBORICHT 5K
BT DHOD, BHDHWNIT KRR v 7 I SN D FEEHEMEIC & > TEFZOHFE O Y
PESLE RV HIK SN D DOITE Y D, 72 EORTENERICHER SND L 9l o722

7RINTh, BUIC L 2 BREEBHEHTE & G e EoOFE & ORIRIE, 90 FRO%H, &
B EMPEOFIADIER LD TSI b EE e T —~ Lo TE 7o, S OITITFEOERE
HIZRBREE A~ DIV # A D £ D O T, KK « BRERENTSOFEBIZMIT T, K
BEEBNGRASE, BRERICET e OEBEREZ Mk S8, FfEICKE L Tk 7o S &
ZROTND, ZOFER, =X =085 L U &9 5 BB « —EA~DH
EEEE DRI TV D, Fio, 29 LI-ERBEM B2 BT - FHLS T HHEE TN
T, ERNICBWTHERORERE - (R, SE-cmBliiiE e ETHRES D OSER2 T
IZHSE | BEOBIFI IR~ 72 BRIRBhE AR 2 i L, SEWHEEICB W THZDRIE
IZOWTHIBM T TE 7,

ARG Tl WEWE LOFFERFERI LRI 2B OMRF 428 T, BTO
BB E & BRI BREAE & OEAVEA G DB OMAE LN T A2 L2 BT, 4
%, FREOKGELEEXIREE 2 EAT HBROBET NI AEER LV,

VKRS, AR LORERTHY . BEHOREELICBA - @55 2 L3 LR TR &V, A%, T
Fansss « BELICIEHINTO ARSI, Tb62 I8 EVET, E-RE0MEmIcky, B - 55
STk NI LD TV ET,

2 EBEEES Y T —2 ORB L ZNED < DHROREIC OV TIE, EEREIERHOS A F I X
ERERER v FT— 2 OIFR LRI [P % 1] 1409 5 (3R, 201045 10 H) 74-85 &,
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[. BEY HIREMELD—AREEE - RE

1. RARUVREFEOHMREART HEENRL

1. 1 WARVRFOHRZEZET HHEDREEEICET XL

L, fb BRI 2B W PEDRFIVEBO UL D TH Y | EERE LOBEEDZE DS
. B DI OILIER LICOWTREICDIZ Y @m0 AP b c&z 5, 25 L
Tt A B E A iT@%ﬁ%m (T BIERZRIUA DOSAT: - MEICRE 2 BUED T &
T, < D56, OALANTHLZ L, QEENORETH S Z L @uVEIZHH
Eﬁi%bhé_&\@EétiﬁK%oTﬁbﬂél&\@@%ﬁﬁﬁ%®&£ﬁﬁ%
I EADN TP D Z EFEDFRIEDBHIE STV D,

% OFREWMEDOWHNCET OBUE TR, TEA LS, BUH S, SOFEAF LL

I & RIFONREZAT HHE]  (BFR. EH, LUTRER) SHEL., EBFRICKDME
MEDRGHRZ LD HEOWHO A TR, MENZRREE U & RSEOHE) 2 bS5
ELTW5, 29 L#EIE TRIB2IA (indirect expropriation) | . &2 U THLHIEOI

(regulatory taking) | & PEITAL, BARAVICIE, KHRIEIC X 57158 _I@ilﬁ HDHUVNTKIE
IRBURIE SO 1= 2R - HEE OB AT X o TIREMPEDOF 0SS NP E S, fs
RANTIH &R URE R A b7 b E A 187,

Bk D X 5 (T BEE W EPEOFF ANEME L LA 7= 413 0 =541 ClIBRBE B E I
T, MRS T 2003 F bz, £ LTIIOOFERITEIT 2 MEIED AN
W RN B3 ST AL YEDS . EROHEO B/ - M L0 b, WEME~DRED
FEZBEETILOTHD LSNZ End, BREREZIILD LT HEZORFLS
BORIZCRERHif % 525 b DL LTRSS Z L2 o7z, ZOHO—EHOF/FIZE
FAMEIEORMNE, KELS (1) ZAEOHEBENEEUIEICE 2 TR EOFLE OB % M
—DHWTHEAE L B (BhEHEYE (the sole effect test) ). (2) 32 AEOHE NG MPE

IZHZTAREFOR BT, BUNOREOME - B EZBET 53135, %LT(3)H#%
OIEY 7 HICIT b - B OB &2 TIUH) 226 23 3512500 bind s,

3 oepL <t B - AR PANEGEEA L EEE] (B AEBERBERETT, 1964 45) B,
b - RIS DU DT ELHEL Z SV T I, Cameron, Peter S., International Energy Investment Law,
Oxford University Press, 2010, pp. 223-229 £,
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(1) ZAEDHEEMREREICEA-REDEEDH ZHE—DHIMELE LT 55 GHREE)

A, {hE I
(a) Santa Elena vs. Costa Rica (2000)°

HARIEAED A & L€ LIZ LIXS | H &4 % Santa Elena vs. Costa Rica T, 19784 D[
NEARIRRE O 7= O B A U ST KERD, Wb B L FRICHES S TR T4y
THEBH 2B (prompt, adequate and effective compensation) ffifl Z RO 7-FHREX TH -7,

ZOPED I T, PEIET, BRERENSALANE LTIESRL0ZELTEH, 20
Z LK o TR B OERE EOWENED S DI TiER, a2 X U BB
(. EBE EOMIEORB 2 H0iLD Z LITTERY, LHE L

71. While an expropriation or taking for environmental reasons may be classified as a taking for a
public purpose, and thus may be legitimate, the fact that the Property was taken for this reason does
not affect either the nature or the measure of the compensation to be paid for the taking. That is, the

purpose of protecting the environment for which the Property was taken does not alter the legal

character of the taking for which adequate compensation must be paid. The international source of

the obligation to protect the environment makes no difference.

72. Expropriatory environmental measures — no matter how laudable and beneficial to society as a
whole — are, in this respect, similar to any other expropriatory measures that a state may take in
order to implement its policies: where property is expropriated, even for environmental purposes,
whether domestic or international, the state’s obligation to pay compensation remains.

LocL, i, 29 LIZHPRORHEE LT, LTFD X 5 e A e BT 2 [EA O
IHEA LTS, T772bh, RhEIT. KE=a 2% V) IHOEERHEICE S BE
%m@ﬁfi&< w%ﬁ_*lf«waﬁﬂﬁﬁéMkW_%@ﬁihh%lﬁmﬁ
%§F®%ﬁ%*@é FRIACHADE, aRZ Y DX L THARIEIE DT ik - T
BOL LT GBI L > TIT b b oo 7=, BARIZIE, KEE, $#$¢A@ﬁ
fEREZ BRI, KMBREITIC L 22 22 U A& (UET5E T RV) ~ORHET
A RIC AL U DBUFOAREHRNA &L OEGEEE-T25,
REHIBT R D RERR STV D K 91T, REEPERICI VT, 2 2 X U D BUNOHEE DS TIX
ﬁj’ ZUTHHLDOTHDZ L, FIMEREOFERT DK SN Tl G HHRHIC
BEORFEL, IRDORIZEWRehotz, DT, AIEEME TR 5 FEN
@%mi\W%wﬁéawﬁf%oko

5 Compafiia del Desarrollo de Santa Elena, S.A. v. Costa Rica, Award, ICSID Case No. ARB/96/1 (United
States/Costa Rica), Final Award, 17 February 2000.

6 Vandevelde, Kenneth J., U.S. International Investment Agreements, Oxford University Press, 2009, pp. 18-19.
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68. As the parties themselves submit, there rests upon the expropriating state a duty, in both Costa

Rican and international law, to pay compensation in respect of even a lawful expropriation.

70. In the present case, the Tribunal is spared the need to enter further into any doctrinal discussion
of the standard of compensation because it is common ground between the parties, and the Tribunal

agrees, that the compensation to be paid should be based upon the fair market value of the Property

calculated by reference to its “highest and best use”.

AL, RFEEOREHIF & LT, LIXUITBIHSNG R, LD X5 i sa L 2
Tt AHPEGEC LD IUNICEET 2 EHO—fRIEITBREMICE X DMBERH D,

(b) Metalclad vs. Mexico (2000) ’

72, [ <P OFEEITH HMetalclad Tl sk DEERRIZER LT, dax K ONEE
[ZOWTCITEFRBUF OFFr] O AP MEEThH ) HOGEUFIL, BERBUFOFF A 2 5 T&E 720
EHFEIFE N B DN TWIZ L 00vb 53, figkdaktt, #AFBUFIc X - T, Hh
FEHFOFFA] %521 TR\ 2 & 72 E 2B RIS U Ciiak D= 1L 24 U 54, Metalclad
HITEEERRE L R T F R Th o7,

EAEIE. NAFTALLIOSZA AR IR 3 5 TR 2B L < ITRIBEICEA L LA L <13
L. XidSazgoEA s L <IN & REORE ] (21, THRZMEOBAN D72
59 MPEOETE R D> b MEOE L E B SN A RFEIIFIRE O3~ TXIIMHY 7
HoxEBINR) 26T DTN EENDS, & LT, HFBHIC X HHESNIZEYS T
%L O AR LT,

103. Thus, expropriation under NAFTA includes not only open, deliberate and acknowledged
takings of property, such as outright seizure or formal or obligatory transfer of title in favour of the
host State, but also_covert or incidental interference with the use of property which has the effect of

depriving the owner, in whole or in significant part, of the use or reasonably-to-be-expected

economic benefit of property even if not necessarily to the obvious benefit of the host State.

Z ) LA, B ORI DR L > TN ORAEZRBET S b0 L LTHE
HENDHZ ElZhhoTz, Ll AMMEIEIEL. ZOHWNZELWET, 272567 LHH
EONRDOHZEE LT TiTev, 1EH B b FEICET 278 AN EEIN DR Th
D OB Ko T -IOTBURHCIIMERR DN 2 & W S R e STz BT [AlFEDS
OB L TREEIT/ o o HHE, & BITHITBUR S R/ ARIL e < HEFRIZ L,
ZOHFFERDE LI EWVIERERR D -T2 LW ) AECBIT 2 EEBREZEE L T
Do

" Metalclad Corporation v. Mexico, ICSID Case No. ARB(AF)/97/1 (NAFTA), Award, 30 August 2000.

_80_



105. The Tribunal holds that the exclusive authority for siting and permitting a hazardous waste
landfill resides with the Mexican federal government. This finding is consistent with the testimony
of the Secretary of SEMARNAP and, as stated above, is consistent with the express language of the
LGEEPA.

106. As determined earlier (see above, para 92), the Municipality denied the local construction
permit in part because of the Municipality’s perception of the adverse environmental effects of the
hazardous waste landfill and the geological unsuitability of the landfill site. In so doing, the
Municipality acted outside its authority. As stated above, the Municipality’s denial of the
construction permit without any basis in the proposed physical construction or any defect in the site,
and extended by its subsequent administrative and judicial actions regarding the Convenio,
effectively and unlawfully prevented the Claimant’s operation of the landfill.

107. These measures, taken together with the representations of the Mexican federal government, on

which Metalclad relied, and the absence of a timely, orderly or substantive basis for the denial by the

Municipality of the local construction permit, amount to an indirect expropriation.

FTAM R SV FRIUR 28R 2 HHE ORI R OFEET, B DR 72O I
LTI < TEEIICHIFR SN D RFHIRIER O T XTI L r 2 & ) 2R LD
BN FANRESN TV D RICHEET DLENRD D,

(2) ZAEDEENREMEICEZAEBEDHE LY. BFOEEDNHE - BHZERET 5115

HARHINT O, BUOREDR U] b BE 5 Mo T, BEMEICS X
DENEERERTHD LT HE L bIT, RN, AECREMIED IR
B2 LD THEMIDNTHRAMT & LT DR 5 S,

A. {hEFIET
Tecnicas Medioambientales Tecmed S.A, v. Mexico (2003)8

AN ARFETH HTecmedfhld, A ¥ 2 THRIMUBEFELZBEL QR Fr o
BRI DI 72 & 2 BN FF o T A 4B ST, BB, R SN A FEORHL S |
& OB Toh o I HH OB B2 b OISR E T, IEGOARY ORI, HRER
D HEINZ & > 72 L 3BE LTz,

ZD T, HEFF A OEFHEL SN T 22O T, MBS o TeRE D

® Técnicas Medioambientales Tecmed, S.A. v. United Mexican States, ICSID Case No. ARB (AF)/00/2 (Spain/Mexico
BIT), Award, 29 May 2003.

_81_



BMPEICG 2 DR BOEEM AR LoD, BUFOITAIEED, £ 0 B R ORHFIN 72
MERSCIE Y 72 R~ DB L OBIR CHREMEZ BT 20 MRt T 2 2 E BN ETH D Lk
ARz, D XD IR E R R OIS RO ST 572012, FF 2L, g
BAEZARAERICLTLE S Z &k, #Hillo B E 0B E R IWHICHT=5 L HET L
77

122. After establishing that regulatory actions and measures will not be initially excluded from the
definition of expropriatory acts, in addition to the negative financial impact of such actions or
measures, the Arbitral Tribunal will consider, in order to determine if they are to be characterized as
expropriatory, whether such actions or measures are proportional to the public interest presumably

protected thereby and to the protection legally granted to investments, taking into account that the

significance of such impact has a key role upon deciding the proportionality. Although the analysis

starts at the due deference owing to the State when defining the issues that affect its public policy or

the interests of society as a whole, as well as the actions that will be implemented to protect such

values, such situation does not prevent the Arbitral Tribunal, without thereby questioning such due
deference, from examining the actions of the State in light of Article 5(1) of the Agreement to
determine whether such measures are reasonable with respect to their goals, the deprivation of

economic rights and the legitimate expectations of who suffered such deprivation. There must be a

reasonable relationship of proportionality between the charge or weight imposed to the foreign

investor and the aim sought to be realized by any expropriatory measure. (LA T, %)

B. &£HEIT

29 LIEMEIEDOSI ST, (1) OSBRI R BERRZ Abi-Z Lo, FRd
7 2004 4F-Canada Model BIT72 123U T, 1k & OEA LA L < T & [AEORSE )
EDHBRBLI N TWTRBRUHONEZ 0 BT KB TRV IAEND Z Lo
79,

INHDOELTHE, EROFERICKITH2FHE L2 HDICHET L2 L. I BRI
YHHEE OB RO AT, —HEOHEOMKEBE L, I DITIX Fﬂi&bﬂﬂ%
FYZRIRIL) 12DV CIE, e, PR, BRBE/R EOIEY 72 HRD 72 O R 72 i % W87
WHNGRINT 5 2 ERBHFLER TN D,

Canada Model BIT, Article 13 and Annex B.13(1) (2004)

Annex B.13 (1)
b) The determination of whether a measure or series of measures of a Party constitute an indirect
expropriation requires_a case-by-case, fact-based inquiry that considers, among other factors:

i) the economic impact of the measure or series of measures, although the sole fact that a measure or

% US Model BIT, Article 6(1) and Annex B(4), (2004)
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series of measures of a Party has an adverse effect on the economic value of an investment does not
establish that an indirect expropriation has occurred,;
ii) the extent to which the measure or series of measures interfere with distinct, reasonable

investment-backed expectations; and

iii) the character of the measure or series of measures;

c)_Except in rare circumstances, such as when a measure or series of measures are so severe in the

light of their purpose that they cannot be reasonably viewed as having been adopted and applied in
good faith, non-discriminatory measures of a Party that are designed and applied to protect
legitimate public welfare objectives, such as health, safety and the environment, do not constitute
indirect expropriation.

(3) BERMNDEHGEMTITHON-BADOEEZ NIXAI NN T 5HI5

S DITHEIED eI, BRRD X 5 Z2fHNE072 530 % & 72 7 WIURIZ B3 2 e O fif
FIZBW T, EFDpolice power Z 1R HLE LT, MR D 1E Y 72 B I TIT 72 AU 7= BURF
Ot&iEZE R ORIV 358 S FET 5,

A. g
(a) Methanex Corporation v. United States (2005) *°

200542 T S 4L7-Methanex FE O I Tlx, U 7 4 =T MBI T2 > T2 KE
VBYDIRIK & SN Y R T D A X ) —N~OfRBRGICx LT, A% ) —n
RILESEF Cd HMethanexthiZ Lo T, IUHSCA RS EAHEEL EMRH LT H ik,

hEsEIE, —REEYE L, AFLAOTZ D OBEZERIOMHNIL, @72 TRt ht-> CTHIE
I, WEFRIIH LT, 29 LIZHHZETD TH A 9 L0 Rl ORI A 52 TR
AT, HIZIES =67, FMEORGIT LR bRV & DRI EZ R LTz,

Part IV, Cahpter D, para. 7
In the Tribunal‘s view, Methanex is correct that an intentionally discriminatory regulation against a
foreign investor fulfils a key requirement for establishing expropriation. But as a matter of general

international law, a non-discriminatory regulation for a public purpose, which is enacted in

accordance with due process and, which affects, inter alios, a foreign investor or investment is not

deemed expropriatory and compensable unless specific commitments had been given by the

regulating government to the then putative foreign investor contemplating investment that the
government would refrain from such regulation.

10" Methanex v. United States, UNCITRAL (NAFTA), Final Award, 3 August 2005.
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(b) Saluka Investments BV v. Czech Republic (2006)

F = ABUFIC & D BEERFHERF O T2 D OFUTOARVEFOEANIZ L - T, #9TICxT 2
TR K OSRL % 2R - 7z Salukaftld, F = T BURFIC & 2 — @O {E 2 I OZE 1L/ B
FRESHERIZHT=5 L LT, ff#aE W LTz,

AHAPESENL, IR 2 N TS OV T, JedMethanex T DO HPRIZH S M LR
B EEERE L OB, EZ ) police power DFEFAN T 7Bl 21772 2 A1,
WHITITRESE T, Ko THIEZ A Y F|HF b o L OHIliZ T L7,

262. In the opinion of the Tribunal, the principle that a State does not commit an expropriation and

is thus not liable to pay compensation to a dispossessed alien investor when it adopts general

regulations that are “commonly accepted as within the police power of States” forms part of

customary international law today. There is ample case law in support of this proposition.

(c) Chemtura Corporation v. Canada (2010) *?

AT FBIFIZ K DT IR RIS L - T BRI OBRGENNEEZ 22 >72 & LT, I
RN IE B FRRBRFEEGER I Z DV T HINL TAM T2 417 Chemtura S-4F Tl fPEEEIT. K
(27 F X B OREIZ Lo TREMEIZ THYBREORE] NELEAETH-TH, &
T2 B DR E DA R E BRI RFEIZ BT 5 police power D24 724 T4 Td > T
X BRN PR LTz,

S HIZ, FT 7o KSR IR OZ S OOV T, O EZe Tt & B
o, BEHTIHRWHETH 2N Z &, QEENTHD 2L, GlaEALbLOTIE
RN FLT@OEIEOXG & 22 2B L DA B I E B A T b D TH S
ZEERZEFTND,

254 . Even if the Tribunal concluded that there was a substantial deprivation of the Claimant's

investment, there was _still no expropriation because the PMRA''s decision to phase out all

agricultural applications of lindane was a valid exercise of Canada's police powers to protect public
health and the environment (C-Mem., para. 500 and para. 565ff). The decision of the PMRA to
de-register lindane meets the test of this doctrine because (i) it was not made in an arbitrary manner

since it respected due process and was based on valid science (C-Mem., para. 596 ff); (ii) it was

non-discriminatory (C-Mem., para. 613 ff); (iii) it was not excessive (C-Mem., par. 622 ff); and (iv)

it was made in good faith to combat the serious occupational exposure risks posed by lindane
(C-Mem., para. 630 ff; PHB Resp., para.219-220).

11 saluka Investments BV v. The Czech Republic, UNCITRAL (Dutch/Czech BIT), Partial Award, 17 March 2006.
2 Chemtura Corporation v. Government of Canada, UNCITRAL (NAFTA), Award, 2 August 2010.

_84_



B. &£HEIT

ITAEAERE SAvToik EEA L &3 D U I E O 720 ciE, ORI THLZ L, @
EARORHETH D Z & @EHICHEN I b D Z & @IEY R FhelcHl > TiThil
%z L. OB RO N E R TSI SN T b = LSOO FTod
HERZRA O - WEICBIT 2SI Z T, NI ARSSce g &I L~ T, 7
U AT, —EDAIEBRO T ORI E 2 MBIUH O R Z R L T D Db 7
bivd,

29 LIEBETIE, WH EREONRAFFIEE TH - TH, AROMEE L 24, B
DR EONW OPDIRE SN HIIO FTE bd, EAENICEF S D HEIZ O
Tid, WESRENE RN L2540, HEELTWA,

(a) COMESA Common Investment Area Agreement (2007)

Article 20

8. Consistent with the right of states to regulate and the customary international law principles on
police powers, bona fide regulatory measures taken by a Member State that are designed and applied
to protect or enhance legitimate public welfare objectives, such as public health, safety and the
environment, shall not constitute an indirect expropriation under this Article.

(b) SEAN Comprehensive Investment Agreement (2009)

Annex 2

4. Non-discriminatory measures of a Member State that are designed and applied to protect
legitimate public welfare objectives, such as public health, safety and the environment, do not
constitute an expropriation of the type referred to in sub-paragraph 2(b).

(4) /IME

Db, AR OB BT 2 &0 RfRIL, DO NmERIZT5H 00, HAID
PEr7e b oD & L0 ik, wIOMEHIBNC I T 2IURIZBET 2 — 72 S
DHCH A2 T, BT DAEED, ERIOERIZIIT 5 FERR,. HEDHTCRRD
HRAREOMER L LT, RRRFIMRERE LTRSS TE2 b0 LBfiFT5 Z &0
k5,

Z 9 LTIUH B OB B3 B R OfEIR 0 R BRIE. BEFFD S SCOMRIR DERE &
Z D5 EALOREFRTH U  NAFTALLL0 £D L 5 72 0ERTD B DS -RBL Tho72 L LThH,
COMESA(2007)<> ASEAN(2009) D4 SUTHLE STV 5 D L [FERIZ, fhEGEIT, ERlOF
RIS LT, 1EHEEEDOEZED Police power ZAR#LE LT, WA & RS0 REE2HT D
AR U CHEMESRENAET D 2 L 2RO MM 2R L T& T, £ LT, Hi-2iath
VBT HWAICET 2 EOBM - EEIX, 25 Lz —HOMERHWIC X - T
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AT RO OSME, 8 5%, I & FRRONR 26 3 2 45E Th - T H Al
DFEGEADIRNGEOSRM - WEZIY AL, BEORE L hoRFHSBER EoHiE
EDNT U AERDHEDE RS> TN D,

5T, WEROBEEMEICB W THERESND A oS - &iFich, ALEMNT
bHZ L, WERDEETHHZ L, ELTRXICHIZ R ENGENTEZ, Z0D
BT, e BIUAAEME ORISR & ST E T i%EA B8 L84 Police power [Z55-5 < HiE
DM THD & ZADALD BB R IEDFEBRDT- O DFEDITHIZ, 4% b L0 EKIC
fEsNH_XHo L Ebihbd,

2. EZRRA (1) : NERFE/ REEHE

WHIZEET 2HE S & b, Z< OREWEICITHEERNFREC AR O IEIZEI T o4k~
IRHIENE ENTND, D DOREEAEL, —KANZIE, FHEOMEIZL - T st
AU L THERIREE) (IS D, BIEE, MORFERAET, BEERECZL -
TIRESNDHEIEL S, BB T HAEE BN ENIHT=5H, 7T, fHxiyZe ik
ThbHEZAONER/EFAERSIZ, B EXIMEOREF K OEREMPEIC G 2 Hf5E L
D RARCHARN 72 FHHED e E S D,

FHH 72 FEUEC & D NE R O R ERRE O T IO CL 2B ORBEICES L C Ll
FT. UINERER L OHEOXIG L 725 TFRBROIRGLZH % (in like circumstances) |
EEMBEEFROENPREE 725, KT, FEROIRIUZ & 5 EEARE S & O TR T
72 (less favorable treatment) 235 STV D G E a2 BN B 5,

IS DR EDFRRD O b, UZAAERER & OO GR L7222 TRRRORBLUIZH
% (in like circumstances) | MY EZEDOEHICHOWNTIL, (1) SZANERER & g
BRbi ) # BT AL (2) [HEEORHE & 2o mFERESCHEFEOR M) 20T
AT OB Ty SND, FHCATEICOWTIEL, GATT/WTOIZIT g AR ds1T 238
EHRUTR B EDTHY | HEFDOEEEERMET 20— R L OBSHEREZEH L
T, ORI D DB/ HEZEEHTHH0TH Y | EFORFARESR EoFkaEs
RELHHTHHDE LTHLEEDDL Z LiThoTz B,

BN INERGE  NERSBRIEI LG T 0N | RS TEREE] (58%. 20104) 85-87TEH.
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2. 1 TEHOIKR] OHIEEAE
(1) TREROK R OEBHICHSEREERT S5

(a) SD Myers Incv Canada (2000) **

J1F 2 N5 PCB BEEEW) N UK EIN CULEL 21772 > T 7= SD Myers #1i%, B
K EFIZ & % PCB AR IEHEE I Lo THREOMKG D KR -7, SD Myers 1%, =
DB A T ND PCB DA FEER 27T 5 B L IR EFHOHDOTHDL L LTH
[ RAREER A H LA T,

ZOHNETITHR LT, AHhEiEIL, PCB OULEEF#%4 D <> T SD Myers th& 4
EENBERFERCH D & LT, WED TFERORIICH D EHWT L7z, AL, REhE
WEIE, 1112 FRIZHAS L TRBRDIRIUC B 5 | BFEEEFZOBEMICEE L T, BREA~OBLE
OB 5 28 B O [EGEE & o 72 NAFTA OIERISUIR%E BB 5 LERH 5 & bk T
W5,

250. The Tribunal considers that the interpretation of the phrase “like circumstances” in Article

1102 must take into account the general principles that emerge from the legal context of the NAFTA,
including both its concern with the environment and the need to avoid trade distortions that are not
justified by environmental concerns. The assessment of “like circumstances” must also take into
account circumstances that would justify governmental regulations that treat them differently in
order to protect the public interest. The concept of “like circumstances” invites an examination of
whether a non-national investor complaining of less favourable treatment is in the same “sector” as
the national investor. The Tribunal takes the view that the word “sector” has a wide connotation that
includes the concepts of “economic sector” and “business sector”.

FRIC, BETREEREASOREICOWTIE, LT X 512, NAFTA BREEAHBN & (2
RINTOEFRIT LY EAKEORERELZ R TET HHERE AT 5, QEFIIESEHNZ
BT DX THD, QBREILE L RERBOWSMEAZN D, 225 ThY ., REHEOH
EOELPEIRESNTE LT, OBET RXEERZ ThH LESEMPRRDOEZEDOR
ENONERFEEDEDBESNTZLDOTH-o T,

247. The Tribunal considers that the legal context of Article 1102 includes the various provisions of
the NAFTA, its companion agreement the NAAEC and principles that are affirmed by the NAAEC
(including those of the Rio declaration). The principles that emerge from that context, to repeat, are
as follows:

- states have the right to establish high levels of environmental protection. They are not obliged to

“sp. Myers, Inc. v. Canada, UNCITRAL (NAFTA), First Partial Award, 13 November 2000.
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compromise their standards merely to satisfy the political or economic interests of other states;
- states should avoid creating distortions to trade;
- environmental protection and economic development can and should be mutually supportive.

(b) ADMEEf#: (2007 4E)

A X aBUFIZ X DL O HEREL 2 &Y 7 N KD 7 RO vy T ORI
DARFUHEEICRT LT, B R E R D mA o — v m v 7 (HFCS) % A% a CTHRE
T 57 AV AEEINERFEEBERL OB TEITR o7,

CORNTIZR LT, MEEEE, £7°. HFCSHUE R & A o aDMFERERED TRIER
DIRILT ) 2B DEDERR LTz, NAFTADEHIAZBIRL T, R UE 7 X —D—ETh
Y7 K KRY I ROINT RSO~ —4 v MIHRE 2 AT 2 ECliE s’ maiitkicd
52 & AU TREROWRDO T 1I2dHDH & L,

Z 0 BT, FREDIRBUZ B DAEZEM O P MZ2OW T, OHFCSRRBLNEINEE fh &
DHENoTol . QAX L aDOWEEELR#ET IEMA IR EZA LTVl & &tE
L., AF T aOfEENPERINTH S ERE LT,

(2) HEEDRHRE B H-ERRIROEXDR -] ZHD0ICRET 5115

(a) Pope & Talbot Inc v Canada (2001)*°

NFEEDOTVT 4 a  aar BTN TR ELE A TN T AV DEEN, TAUD
=71 Z T OEI BN TSN T F ZBIFOSHR U 7= B EF T R OV ol 2 N
[E RARESIGER T D LW LT,

EAEIL, fim e U TR Tl 2 BUF O EIZ W CNERFFEER TS E S
D, ZOBE, WEEABER OFBEICONTRD X ) Ik, +70bb, OINEREFE
EENEREZF A ERm EHDWVITEE LSBT, QFNLSATHEREDOAHEE WD
NAFTAD HiJZ AR YT 5 2 & DR, AEINRBOR & Y02 ED0H 5 b DG
LS, [FA—OfF ' 7 X —NICBIT 2 B2 50 %, NERFFEOER #HES T3 &

W72,

78. In evaluating the implications of the legal context, the Tribunal believes that, as a first step, the
treatment accorded a foreign owned investment protected by Article 1102(2) should be compared
with that accorded domestic investments in the same business or economic sector. However, that

first step is not the last one. Differences in treatment will presumptively violate Article 1102(2),

15" Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc. v. United Mexican States, ICSID Case
No. ARB (AF)/04/5 (NAFTA), Award, 21 November 2007.

16 Pope & Talbot Inc. v. The Government of Canada, UNCITRAL (NAFTA), Award on the Merits of Phase 2, 10 April
2001.
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unless they have a reasonable nexus to rational government policies that (1) do not distinguish, on

their face or de facto, between foreign-owned and domestic companies, and (2) do not otherwise

unduly undermine the investment liberalizing objectives of NAFTA.

k GAMI {4, Methanex F{f:, UPS Z{:% %= H.. Occidental Z4: % [7] &,

(b) Parkerings-Compagniet AS v Lithuania (2007) "

VT = —RETH HPerkerings fhid, UV h 7 =7 DV 1V == ATHEF & ORET, it
FOBPEFRE DOFE S HIXIC 1T B AMEF B O « WHEO AR L-, L, T0%
DEBURED T O DOIEYNE R 82 K 2 BKISGETAG D EL L7 RIS, THHRitE 025K 1
DEGONEAT 2 BRIt & O Z RSNz, 29 L —HORRIZ DN T,
Perkerings fhi&. [RIEEDIZKI ZAififG L7cME DR L HAATEHNTH D & L, AdEER
BATAL AR ERRBIBIOER T 5 & LT E BT,

AT, REEMREER O [RIRORDUC S 5 ) B2/ BEF OEHIZ- S TPope &
TalbotFEDHIWT 2 L. OURER L F _EHOREZRD [FERORN T I2hHD &
59X, MEEZFIL, F—ORFE UTFESTFITE LTz by, @Y%k
BRI D AFRE D o iE, EROIES e BRI HBE L 7 2 EMEEIC T 2 R0 %
B PNz ENET 56O THLSAITIE, MEEZRIE [FEROWRI T 123 <, #FF
shn

SIHIT, AMHTBNWTEEIN L RNE BRI RER L LT, LLTDO X 9T~

391. The difference in size of the two MSCPs also is, in and by itself, not decisive either to establish
that the two investors were not in like circumstances but it may be one of the factors to take into
consideration.

392. On the other hand, the fact that BP's MSCP project in Gedimino extended significantly more
into the Old Town as defined by the UNESCO, is decisive. Indeed, the record shows that the
opposition raised against the BP projected MSCP were important and contributed to the
Municipality decision to refuse such a controversial project. The historical and archaeological

preservation and environmental protection could be and in this case were a justification for the

refusal of the project. The potential negative impact of the BP project in the Old Town was

increased by its considerable size and its proximity with the culturally sensitive area of the Cathedral.
Consequently, BP's MSCP in Gedimino was not similar with the MSCP constructed by Pinus
Proprius.

396. Nonetheless, despite similarities in objective and venue, the Tribunal has concluded, on

o Parkerings-Compagniet AS v. Lithuania, ICSID Case No. ARB/05/8 (Norway/Lithuania BIT), Award, 11 September
2007.

18 Parkerings-Compagniet AS v. Lithuania, ICSID Case No. ARB/05/8 (Norway/Lithuania BIT), Award, 11 September
2007, paras. 369-370.
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balance, that the differences of size of Pinus Proprius and BP's projects, as well as the significant
extension of the latter into the Old Town near the Cathedral area, are important enough to determine
that the two investors were not in like circumstances. Furthermore, the Municipality of Vilnius was
faced with numerous and solid oppositions from various bodies that relied on archaeological and
environmental concerns. In the record, nothing convincing would show that such concerns were not
determinant or were built up to reject BP's project. Thus the City of Vilnius did have legitimate

grounds to distinguish between the two projects. Indeed, the refusal by the Municipality of Vilnius

to authorize BP's project in Gedimino was justified by various concerns, especially in terms of

historical and archaeological preservation and environmental protection. These concerns are

peculiar to the extension of BP's project in the Old Town and thus could justify different treatment
with Pinus Proprius. In the absence of convincing evidence that Pinus Proprius benefited from a
more favourable treatment in terms of administrative requirement, the Arbitral Tribunal finds that
the Claimant failed to demonstrate a discrimination concerning the Gedimino car park.

LI o L 9512, Pope & Talbot F4:Clk, 1E47: B A9 ABEE N RBEC & 5 B3I R
AN G2 HIEMLERTH D & LIZDITR L, AHEEIEIL, [F— O T HE
S THoTH, B L - Bl EORESERER#ED LI EE SV T L AL D 1E Y4728
RICE - T, B 5 BHIBREICED N DAL, [Fl—ORE UL FE T IR T Db/
BEFThHoThH [FEERORN) (22 eBipEsid & Lz,

B. FME{T

NERFHES 5 WITREEMFEEICON TS, IEREOMEHBOERH A £ 2. Y%HE
BER L OB DOx G L 72D TREEOIRIIZ S 5 | 3/ BEEZ OBEHSC TREROIRDLZH
%) A3/ BEFZ E OB TTHRAITRWERE (less favorable treatment) 23 5- STV D0
DERPTABICEBSNAENEERZ L TORET 0L H 5, B RNA L LTI,
INRATHESCERBE R 72 & ORI O B 0B O THEORY) SOAHE 2 E T H v T
Do AHL, WHICBHT 2HER E LB LT, —HOHIRHESETT VIHESRMR EIZRD
nNTN5,

(a) COMESA Common Investment Area Agreement (2007)

Article 17(2)

For greater certainty, references to ‘like circumstances’ in [the National Treatment article] requires
an overall examination on a case by case basis of all the circumstances of an investment including,
inter alia:

(a) its effects on third persons and the local community;

(b) its effects on the local, regional or national environment, including the cumulative effects of all

investments within a jurisdiction on the environment;
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(c) the sector the investor is in;

(d) the aim of the measure concerned,

(e) the regulatory process generally applied in relation to the measure concerned; and

() other factors directly relating to the investment or investor in relation to the measure concerned,;
and the examination shall not be limited to or be biased towards any one factor.

(b) Draft Norwegian Model BIT (2007)

Footnote 2 and 3 to Article 3[National Treatment] and Article 4[Most-favoured Treatment]

The Parties agree/ are of the understanding that a measure applied by a government._in pursuance of
legitimate policy objectives of public interest such as the protection of public health, safety and the

environment, although having a different effect on an investment or investor of another Party, is not

inconsistent with national treatment and most favoured nation treatment when justified by showing
that it bears a reasonable relationship to rational policies not motivated by preference of domestic

over foreign owned investment.

(3) /ME

LU B, NERASE/ S EERAEER OZREIC VT, ZATIFEL TH 5 W0 1B b Rk
DHE & FIUEET DRI ISR O EFEDAMFEAET D72, [[EERORI) OBHIZER L CTiidr
EUR A TEHRT 20 G AL LT, Biko (1) & (2) X SITRHEN TV,
EBRIE, WIS TS, FHESCRE DI OFR—MOLL 5, #HEOBR -
SR, Bl E D < Db EE 7 CEERE AR OR—ENBE I WD, EFEEEOR
DU & DA/ BB FITT 5 AR TRWFHEDO G- OFHIZHONT G Z AEOHENIE
BRBDOTHLGEIL, FESRETEOR =72 b D Tho THERDH 50 PN ITFF
RINTND,

WTO YEIZIBWTIE, MErcin s 2R3 272012, FELOBFEURIZ L - T TH
BROPI) OBFHN SN TE, 5T, BUEE TCOREWHEMEICIHB N TL, HFH
FRZ AT LRI/ ch 0 . BARNRENK OREDFE X, Fl—DFESRFE Y
BB A/ HERITH L TR 2778 % 5 2 D RICIO N 2 BUNOHEE O BRIDIE
YHELOFEORHMEICEZERLN TS,

3. EERRA (2) : NEEHFEFRE

IR E RS/ B EEE & 72 b O < OREWHEITIE, ZAEBUFIT, SHERE
FHETOWMPEITH LT ISRRIEIL, MORHRIE O T OREMEIC OV TRIED O
RAFIBAIRIET 2] BHELZRE L T D, A U < BRI 2 BLUE 2 NWE RS/ b E
FRdns, A ESUIMEORER M OB M EIC G- 2 D508 & OB T BRI 2 LD e E
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SNDZ EMPDIMHIRE L SND DR LT, ALE#ERREIL, — &Iz, thosRihicik
AT, IBEERECL > TRESNDRETH D L SND B, HL, A FRREON
FIZOWTIE, BEHEMEROF NSRRI U TR, 188 EREC X D RIEEE>, b
BN FERRE EORARIEMELL oo, e Lo OREAEE ETeDO DN OV Cilkim S H
RHNTEZ, BUE, BUE LT MEEEBIEIC LI > T A ERREOM 52 BlEd
HH0L ., IEEEREEOMA~OZENARLNT, BICAEEFREOMN 52 HET 5 b
DITKRBIERD 2,

Z DX D ITAIEFETRRBIC X D RO KUET, OIS, Al X 5 ZREKME O H O
EEBEDERT D RARIEEIC GBI N DD, WThOHBAETHLH->Th, SMNEREZED
B 72 i O, BEEMEREICEE T 2 EEREE, WEF., BN, ZBHET O
b, RERY - ZRIRIRE ORI 722 EEROHE 2R Z IR < HERIC AN D FEA - BlHlZN
WTHHDE L THREINTND, ZD7d, FEWHEMBIZIT D HEIEOMRAZ®E L
TR « SCIRA 7RI W TEEREEZ R LTEBY ., 2 OFEREMEICB
THINFEHE LTHAVLNTE T,

3. 1 FLEEERICET HhEHIER

(1) MEERDELLTEIFF]

(a) Tecnicas Medioambientales Tecmed S.A, v. Mexico (2003)

JEIT b E MK UTcTecmedHE Tl fFEGEIX, A F > a OHIGFBUIC X 25305 O 8
PR T D NIEE PRRBZREGEMIZ OV TIRD X S IZHPR Lz, T72bh, BERHCE
BB ERBEOBIANE - REME, BREESOIR - —H LIS e EOBREFE NG 1T
725 TeBRIZHONW T AR 2 IR R, TIES 22 W) 2Rk 2 & L7z BT & AED &
EFEDIEY e if5 2 E LGN RS FRRBREIOEN 5, & L,

154. The Arbitral Tribunal considers that this provision of the Agreement, in light of the good faith

principle established by international law, requires the Contracting Parties to provide to international

investments treatment that does not affect the basic expectations that were taken into account by the

foreign investor to make the investment. The foreign investor expects the host State to act in a

consistent manner, free from ambiquity and totally transparently in its relations with the foreign

investor, so that it may know beforehand any and all rules and requlations that will govern its

investments, as well as the goals of the relevant policies and administrative practices or directives, to

BN\ TATE - #7458 < SaMPED —IkIrHE) [FE TERIEEHE] (S4%, 2010 49) 103-104 H,
20 seamiy. S TRIBE 101-136 EROSKMRER THLK H B 5 e (NAFTA) 1105 500 [ATEIC L CHiT7AR
HHE] HER D < B TIRRBAEY] 55 %55 (2004 4F) 129-182 EBHR),
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be able to plan its investment and comply with such regulations. Any and all State actions

conforming to such criteria should relate not only to the guidelines, directives or requirements issued,
or the resolutions approved there under, but also to the goals underlying such regulations. The
foreign investor also expects the host State to act consistently, i.e. without arbitrarily revoking any

preexisting decisions or permits issued by the State that were relied upon by the investor to assume

its commitments as well as to plan and launch its commercial and business activities. The investor

also expects the State to use the legal instruments that govern the actions of the investor or the
investment in conformity with the function usually assigned to such instruments, and not to deprive
the investor of its investment without the required compensation._In fact, failure by the host State to

comply with such pattern of conduct with respect to the foreign investor or its investments affects

the investor’s ability to measure the treatment and protection awarded by the host State and to

determine whether the actions of the host State conform to the fair and equitable treatment principle.

(b) International Thunderbird Gaming Corporation v Mexico (2006) %

20064FE-DNAFTAIZ 1T D International ThunderbirdZFEAE T, LV BHREICIE Y 22 1D
WEZ TRFIEOITAIZ K> THEUTZAEIEY 72855 & L. FE0ENZ 9 L2
FFaBE LRWGEICE. AEEPRRBIOER L LA S b,

147. Having considered recent investment case law and the good faith principle of international
customary law, the concept of “legitimate expectations” relates, within the context of the NAFTA
framework, to a situation where a Contracting Party's conduct creates reasonable and justifiable

expectations on the part of an investor (or investment) to act in reliance on said conduct, such that a

failure by the NAFTA Party to honour those expectations could cause the investor (or investment) to
suffer damages.

(c) Biwater Gauff v. Tanzania (2008) %

K= TR D KEF T 2RO REI TSI U CA IR AR <CI A%
1FEEDE D o T- Biwater 4T, AIEMCEAREOERESR & LT, 1IEY 785,
EFEE, BN, —BME, SR LT b,

602. Specific Components of the Standard: The general standard of “fair and equitable treatment” as
set out above comprises a number of different components, which have been elaborated and
developed in previous arbitrations in response to specific fact situations. These have been the subject
of detailed consideration in the parties' submissions.

2! |nternational Thunderbird Gaming Corporation v. Mexico, UNCITRAL (NAFTA), Arbitral Award, 26 January 2006.
22 Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No. ARB/05/22 (UK/Tanzania BIT),Award,
24 July 2008.
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In so far as they are relevant to the dispute here, these separate components may be distilled as
follows:

- Protection of legitimate expectations: the purpose of the fair and equitable treatment standard is to
provide to international investments treatment that does not affect the basic expectations that were
taken into account by the foreign investor to make the investment, as long as these expectations are
reasonable and legitimate and have been relied upon by the investor to make the investment”.

- Good faith: the standard includes the general principle recognised in international law that the
contracting parties must act in good faith, although bad faith on the part of the State is not required
for its violation.

- Transparency, consistency, non-discrimination: the standard also implies that the conduct of the
State must be transparent, consistent and non-discriminatory, that is, not based on unjustifiable
distinctions or arbitrary.

(2) ERNLHEE

(a) Nykomb v. Lithuania (2003)

7 FETBIROIES « AMEBIZE > T, EHBEBEKNDBBITS R h-T2L LT, A=
—7 OB AL AN IERVAREE OER 2 B LILTZNykomb ST, fEGEIL, SZAE

MNP H T BN ANDHPRR DM PNEZITTND Z L iR iEE L L TGREL
7=
(b) Saluka Investments BV v. The Czech Republic (2006)

EARITOREBORIZ E b7 ) H#iE O RIENG-bivi=SalukaF - DRI, AT
ERREICRBIT 2 R OREREAEL L CTOREEOIRPLIZEBIT 5. QRN DOIFEE LD
2. @QIESARFEHDOKI, ZF0ORERUEL LTHITT- %

(3) 74 - FEELHE

(a) Saluka Investments BV v. The Czech Republic (2006)%

fh#iEid, AEFPERREICRT 5 TEBE] L3, ZAEOHE & BOR & ORI &2

2 Nykomb Synergetics Technology Holding AB (Sweden) v. Latvia, SCC Case No. 118/2001 (Energy Charter Treaty),

Award, 16 December 2003, paras.125-128.
24

%5 saluka Investments BV v. The Czech Republic, UNCITRAL (Dutch/Czech BIT), Partial Award, 17 March 2006.
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MR ERD D HEOTHY . R TSR] L3RR 2 Ik L CEBE R E 4 k4
RKROHHEDODTHD, EHIRLTZ,

460. The standard of “reasonableness” has no different meaning in this context than in the context of
the “fair and equitable treatment” standard with which it is associated; and the same is true with
regard to the standard of “nondiscrimination”. The standard of “reasonableness” therefore requires,
in this context as well, a showing that the State's conduct bears a reasonable relationship to some
rational policy, whereas the standard of “non-discrimination” requires a rational justification of any
differential treatment of a foreign investor.

(b) AES Summit Generation Limited v. The Republic of Hungary (2010)%

AES R, BIMIRIZBIT DIEIEIC X o T, [EE AR & O Tl L7 R OE
FEANC IS IEY MR E SN LT REICL > TH LY TONZFR TH-
7=

T TR, ERET. K EERNC A OB AR LT, TR bOA BRI RBUR D
THE L 2 DGR L FEROFE L LTRLND EROMEE L ORICABI /s N ET 5
VERH L L LT, @QAEMRBERICITERERA 72 & N BN S5 Z L3, £
T@EBDFE TH HIFEITHOWNTUL, FFEOMRESEMTIEN G TH D Z L3R
bbbk Lz,

10.3.7 There are two elements that require to be analyzed to determine whether a state’s act was
unreasonable: the existence of a rational policy; and the reasonableness of the act of the state in
relation to the policy.

10.3.8 A rational policy is taken by a state following a logical (good sense) explanation and with the
aim of addressing a public interest matter.

10.3.9 Nevertheless, a rational policy is not enough to justify all the measures taken by a state in its
name. A challenged measure must also be reasonable. That is, there needs to be an appropriate
correlation between the state’s public policy objective and the measure adopted to achieve it. This
has to do with the nature of the measure and the way it is implemented.

Flo, HEER, EHSHEOBRIZLFIE A2 b 72 O TIEROHIE I 280 6T
U — R DT TIEWIE E ERO T2 OB OfER, MFIO R E LTEL2 DT
HHEEBIT, BB Z A L LW S BRI ORI 22V R TlE, £ O HRYFEH
DFEIZBWTHRHEN, oo ln/l-boThHLH E LT,

26 AES Summit Generation Limited and AES-Tisza Erémii Kft v. The Republic of Hungary, ICSID Case No. ARB/07/22
(Energy Charter Treaty), Award, 23 September 2010.
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10.3.34 Having concluded that Hungary was principally motivated by the politics surrounding
so-called luxury profits, the Tribunal nevertheless is of the view that it is a perfectly valid and
rational policy objective for a government to address luxury profits. And while such price regimes
may not be seen as desirable in certain quarters, this does not mean that such a policy is irrational.
One need only recall recent wide-spread concerns about the profitability level of banks to

understand that so-called excessive profits may well give rise to legitimate reasons for governments

to requlate or re-requlate.

10.3.35 As to the need for a reasonable correlation between the state’s policy objective and the
measures adopted to achieve it, the Tribunal notes that before the amendment of the 2001 Electricity
Act, Hungary had approached the generators to renegotiate the PPAs. Given that no agreement was

reached, and in the absence of a specific commitment to the Claimants that administrative pricing

was never going to be reintroduced, the Hungarian parliament voted for the reintroduction of

administrative pricing, which parliament considered to be the best option at the moment.
10.3.36 The Tribunal finds that both the 2006 Electricity Act and the implementing Price Decrees
were reasonable, proportionate and consistent with the public policy expressed by the parliament.

10.3.37 Having determined that the decision to introduce the Price Decrees was not an arbitrary or
unreasonable measure, it is also necessary to determine if, as stated by Hungary, the generators were
still going to receive a reasonable return.

(4) IME

O LS IZAEEEAREEI, RO T RERAIZNEGT 250 TH Y | EIEDIE
JRNEIZ OHEE D221 2 |3 25 SR L O 2B 2 A2 2L L T D,

FARIZIE, TREOEDIT I K o TR U BB E OIS 2 RO ), T bbb, &
FOWRERHT, ZABEPKEFRITE R T2, LE LT RECEHI T A RE /TR FE
FXTT DO L LR & LT, EROFFZERIURE ZE LEFROHE O ==
BEFZA~ORE AW LT D, FFRHEICOW L, HEOHIESSE e L1215
FEAYE, BEFRE, AR EEZERL TS,
BEFZOELRIFL, LT L b ABEOHIECHEOWE - fELEET 2 6D TIER
VR, BRI 2RI LT WERK EORRE R ERFE DRI e STV
FITE. 29 LIERAGERIT, BIRHC A S ARSI ER Ak T 5 2 &2/ 5 7, il
75 Cy AESTHAED X 9 ICENEREINFEL TV DEATYH, MIER TR AR T, D
NEYESOHIEE DUSZE DM T2k, Dy D IEZERINC FEhin S ATV DA IR A E R ARSI E R
THIEL LT,

2 F M AL, AT TARRO 2 b PR R RSO R AT A HEBOREICB VT HEMEL LT
VSR TWS A, I L O S5 IE 47280 E. MPEHERZ 2/ b4 LA ARICHT 2 b DA olc
R 55,
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I. SUEEBHREELREBELOEHFEDESHK

(1) [IREERIFEDHE

BITE, AARZEGAE TR, R ERICBET 2BORFE S LT, s AHT I X 286
IHFEE (> 72 0 RO EIRG B, RFEBZZE) | HHW - HEFE (b
v 7T RO T R X DB ROSHEHE (KRR - B OE AL
B, BATRET LY —OEFHIE RPS) %) REOEANRT SN TNDEE, Zhbo
HEIL, 2T -RNITEREHEORET 2HNEOHKE TH Y . LIl Lo ERE HE
LoBFEEZTHZ LIS,

WTHORE S EERICIE SNEBORBIEAFEBRT 57200 b O THY | HHEOHBY
DIESPER GO D Z LTl b 223, #E OIS, EEORES AT
EIZOWTIE, FFEEOAHORNICHLHEELZ G2 50D THY , Sk bi#mrERD
o EEbng, UTICRTEERL. BEBEMRIZBIT 205 TIERWE 00, £E
IZBWT, FRRORBEARIREE 2B AT HBRIE LT FRERTHH, Zbilisn
ThH, HEOEASCHHOELYEARITIFONTE LT, FEOEMICIIT 5 EEORE
ROFE - FENRFR L RS TND,

(a) RPS (BARREIRILX—EA) #HIE

KETORPSOEAIZEE LT, 7y 7 OKIPFEERAD, KK E N LT X
=D BRI T 2 DIINAFTAEK TH D & R LT,

ZDOEREZIT T, NAFTA OB TH o LKERER IR ERIX, WA TEDORPS &
NAFTADPBHHESRIA & OGOV THEEZ/ER (NAFTARIZE#HELS) L. [FIIE
BT FEAT FALF—DOEAFEUER, 2 TOT RV —FRIFEISETSNSRY |
NAFTAIZIZIE L7gw & fsana s U122,

(b) HFHHEERSIHIE

PREFE R KR FT Lz — L « 2 Z L3, EU-ETS OEAZOWT, OB, ek
K OFEIBBORET S, Ot O TR EEE2 PO B #8513, IR EN:
DFANZK T 5, @REROHHIN, T I =T LT T AF v 7 OREER Lol I
FEBEICHEA SN2V OIEFENTH D, & L TRINSEBUFICR L CRRZ 285 Lz,

BUECHIFTIE, HIEERRFHI BT D AN O JAFi /2 3 B A Aitls, BEH S 1307 L < #E
REETHY ., < OPHEE D ANA—T 2L BZFR->TEY | HlEOMERERNE

B EATHRASNTOD bOOBEIC W T, HERRED N EBS HORTEY —% L 7 7 — 7B 53
A PRERE ) (RRFPERE - PEXEMIETRRDRETI S, Tl 2249 1) 22
2 Gentry, Bradford S. and Jennifer J. Ronk (2007). “International investment agreements and investments in renewable

energy”, Bradford S. Gentry, Leslie Parker and Jennifer J. Ronk (eds.), From Barriers to Opportunities: Renewable Energy
Issues in Law and Policy. Yale School of Forestry and Environmental Studies, pp. 67-68.
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X570z, BEE LT a—F %2 L0 JEHEO LUz - T, EapWEEe, H5
UIIATE RN EVERED Y 7 Z =R S5 Z S ITHA SND ., Sl Lz,

(c) CDM

0 5 A FOFIKH AT COBRRHIN T = 2 = 7 F~O5E % FHE L TU =%
T REANND, Tl ROEKROTIEIZ L > THREZ W72 LTy 7 T4 T EFER
HERE T AT I o M A 4R L7 %,

(2) BRIZEITLEERE L RERE L DBEMN

% DBOR & AR, SURZLETRETE b 2 RCR S OMOBOR & AGHOE TEAS
NDGEE DR, TF, BATIENM S U7 KR R BEd 2 XEHE TH 5
== —#iiBhé) & TFEExaRA 2 MIE] EWNRFORBERE LTEASE
WO RSENR DD, LA L, BREEEIZIS U T, [ DOHIERF I b H B3/ IEF D
PEFHEEN 6 LT, —EDERD DB 5 WITEILOH R E 5 2 TW DI BB 5T,
HRE D B H) & OFIR THEMELHEIEZ R AT, B2 SN RETZRORE 21
T o178 & L THREWE EOFRE & DM TEAET 5 RN H 5,

(a) Tah—w#BIE

T fy—iBh AL, —EOBRE FYERT - LA Z LA e A SR 5
ZLiZE o T, AFHEORRFILEIEET HHETH 5, [FHBIAIT, HlE . i A
HXIRE L TWeb DD, ARREMEEDOTEFHRA LE LT D540, PHPHIE (#EiAH
B HREBIAREE) &V S BAREOISIT 524 « BREEEVEOGEIC T 2 EEGIEDO L &
T TATREE) LA SN OO BB DR L SN TiTWiens7z %, 2o
72 CKEHT ¢ — T —OKERER O OREHE L PR D IR R E TH Y \WTO
i EONERFAEER K O EEMEER 2O TRV, & ORI S,

Z ) LIz, 2010 45 1 ALS, SABA~ORFBEOmE Iz W Tid, OEFER
2B T HARREAE, OHET A2 TIE, SARHZIT 2 5HAFE R 2 WD 2 & 2538
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