
TheAnti-CounterfeitingTradeAgreement-SummaryofKeyElementsUnder

DiscusSion，

Background

TheproliferationofcounterfeitandpiratedgoodsininternationaItradeposesaneve肝

increasingthreattothesustainabledevelopmentoftheworldeconomy・Tradeinthese

goodscausessignificantfinanciaI1ossesfOrtherightholdersandlegitimatebusinesses｣t

alsohinderssustainableeconomicdeveIopmentinbothdevelopedanddevelopingcountries

and,insomecases,representsarisktoconsumers、

Expertise,innovation,quality,andcreativityarethemainfactorsfOrsuccessinknowledge‐

basedecOnomies・AdequateprOtectionandenfOrCementofinteIlectuaIpropertyrighｔｓｉｓａ

keyconditionfOrnurturingthosefactors､1,2006,JapanandtheUnitedStateslaunchedthe

ideaofanewpIuriIateraltreatytoheIpinthefightagainstcounterfeitingandpiracy,theｓｏ‐

calIedAnti-CounterfeitingTradeAgreement(ACTA).Theaimoftheinitiativewastobring

togetherthosecountries,bothdeveIopedanddeveIoping,thatareinterestedinfighting

counterfeitingandpiracy,andtonegotiateanagreementthatenhancesintemationalco‐

operationandcontainseflectiveintemationalstandardsfbrenfb｢cingintelIectuaIproperty

rights．

PreliminarytaIksaboutsuchananti-counterfeitingtradeagreementtookpIacethroughout

2006and2007amonganinitialgroupofinterestedparties(CanadatheEuropean

Commission,Japan,SWitze｢landandtheUnitedStates).NegotiatiOnssta｢tedinJune2008

withtheparticipationofabroadergroupofparticipants(Australia,Canada,theEuropean

Unionandits27memberstates,Japan,Mexico,MoroccO,NewZealand,RepublicofKorea，

Singapore,Switze｢IandandtheUnitedStateS)．

AvarietyOfgmupshaveshowntheirinte｢estingettingmoreinfOrmationonthesubstanceof

thenegotiationsandhaverequestedthatthedrafttextbediscIosed,However,itisaccepted

practiceduringtradenegotiationSamongsove尼ignstatestonotsharenegotiatingtextswith

thepublicatlarge,ｐarticularlyatearlierstagesofthenegotiation・ThisalIowsdeIegationsto

exchangeviewsinconfidencefacilitatingｔｈｅｎegotiationandcompromisethata｢enecessary

inorderto｢eachagreementoncomplexissues，Atthispointintime,ACTAdelegationsare

stiIldiscussingvanousprCpoSaIsfOrthedifferentelementsthatmayultimatelybeincludedin

theag｢eemenLAcomprehensivesetofproposaIsfOrthetextoftheagreementdoesnotyet
exist．

Thispaperisintendedtoclarifytheobiectivesoftheproposedagreementandtosummarize

theissuesunderdiscussion・ItgivesanoverviewoftheeIementssuggestedunderthe

diffe『entheadingsandhighlightsthemai、issues・ltisimportanttonotethatdiscussionsare

ongoing;newissuesmightcomeUpandotherissuesmayfinallynotbeincludedinthe

agreementThispaperdoesnotprejudgeofthefinaIstructureandcontentoftheagreement

whichmaydifferfromwhatisbeingdiscussedatthecurrentstageofnegOtiationsand
describedbeIow．
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ObiectiveoftheACTA

TheACTAinitiativeaimstoestabliＳｈｉｎternationalstandardsfbrenfb｢CingintelIectual

propertyrightsinordertofightmoreefficientIythegrowingproblemofcounterfeitingand

piracy・lnparticular,theACTAisintendedtoestablish,amongthesignatories,agreed

standardsfOrtheenfOrcementofintellectuaIprOpertyrightsthataddresstodayischaIlenges

byincreasinginternationaIcoope｢ation,ｓｔ｢engtheningthefねmeworkofPraCticesthat

contributetoeffectiveenfOrcementofintelIectualp1℃pertyrights,andstrengtheningrelevant

enfb｢cementmeasures､TheintendedfbcusisoncounterfeitingandpiraCyactivitiesthat

significantlyaffectcommercialinterests,ratherthanontheactivitiesofordinarycitizens，

ACTAisnOtintendedtointerferewithasignatory'sabilitytorespectitscitizens，fundamental

rightsandciviI1iberties,andwiIlbeconSistentwiththeWTOAgreementonT｢ade-Related

AspectsoflntellectualP｢opertyRights(TR1PSAg｢eement)andwiIl｢especttheDeclaration
onTR1PSandPublicHeaIth．

ACTAStructureandCOntent

ACTAaimstobuiIdonexistinginternational｢ulesintheareaofintellectualproperty,in

particularontheTRlPSAgreement,andisintendedtoaddresSanumberofenfOrcement

issueswherepa｢ticipantshaveidentifiedthatanintemationallegaIframeworkdoesnotexist

orneedstObestrengthened.Thedraftstructureoftheagreementasdiscussedatthisstage

isthefOIlowing：
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ThischapterwiⅡfOcusonCIarifyingissuesthatarisethroughouttheagreement,suchas

Obiective,ScopeandDefinitions・ThechaptermayaIsoincludeinte｢pretivepnnciples．
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Ｓｅｃｔｉｏｎｌ：CivilEnforcement

civilenfOrcementrGferstoprovidingcourtsorothercomPetentauthoritieswiththeauthority

toorde"takespecificactionswhenitisestabIishedthatapa｢tyhasviolatedinteIlectual

propertyIaws,ａｎｄｔｈｅｒｕｌｅｓｏｎｗｈｅｎａｎｄｈｏＷｔｏｕｓｅｔhosepowers､Theissuesunder
discussioninthisseCtionincIude：

scopeofthesection-whichintellectuaIPropertyrightswouIdbecoveredbythe

proVisionsofthissection；
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thedefinitionofadequatedamagesandthequeStionofhowtodetenninethe

amountofdamages,particuIarlywhenarightholderencounte｢sdifficultiesin

calcUIatingtheexactamoUntofdamageithasincurre｡.＿，

theauthorityofthejudicialauthoritiestoorderinjunctionswhichrequirethata

partydesistfromaninfringement；

remedies,incIudingthedestructionofgoodsthathavebeenfOundtobeinfnnging

anintellectualpropertyrightandunderWhatconditionsandtowhatextent

materialsandimplementsthathavebeenusedinthemanufactureorcreation

shouldbedestroyedordisposedofoutsidethechannelsOfcommerce；

provisionaImeasures,suchastheauthorityfOrjudicialauthoritiesorother

competentauthoritiestoorde｢,insomecircumstanCes,theseizureofgoods，
＿_／

materialsordocumentaryevidencewithoutnecesSariIyhearingbothparties;ａｎｄ

thereimbursementofreasonabIelegalfeesandcosts．

Ｓｅｃｔｉｏｎ２：BorderMeasures

Bordermeasuresrefertoactionsthatcustomsandothercompetentauthoritieswouldbe

authorizedtotaketopreVentgoOdsthatinfringeinteIIeCtualpropertyrightsfromcmssing

bordersThetermalsodescribestheprocedUresthatmustaccompanytheseactionso
ElementsunderdiscussioninthissectionincIude：

scopeofthesection-whichintelIectualproperIyrightswⅢbecovered,and

whetherbordermeasuresshouldonIyapplytoimpo｢tationsorshouldequaIly

applytotheexportandthetransitofgoods；

ademjhjmjsexceptionthatcouIdpermittravelerstobringingoodsfOrpersonal

use；

proceduresfOrrighthoIderstoreqUestcustomsauthoritiestosuspendtheentryof

goodssusPectedtoinfringeinteIIectUalpropertyrightsattheborde｢；

autho｢ityfbrcustomstoinitiatesuchsuspensionexm7C'０(ontheirowninitiative，

withoutarequestfromtherightsholder)；

proceduresfOrcompetentauthoritieStodeterminewhetherthesuspendedgoods

infringeinteIlectualpmperty｢ights；

measurestoensurethatinfringinggoodsa｢enotreleasedintofreecirculation

withouttherightholder'spermission,andpossibleexceptions；

thefbrfeitureanddestructionofgOodsthathaVebeendeterminedtoinfringe

intellectuaIpropertyrights,andpoSsibleeXCeptionS；

respOnsibilityfOrstorageanddestructionfees・’！】
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capacityofCompetentauthoritiesｔｏ尼qui｢ｅ｢ightholderstop｢ovideareasonabIe

securityorequivaIentassurancesufficienttoprotectthedefendantandtoprevent

abuse,ａｎｄ

authoritytodisclosekeyinfOrmationaboutinfringingshipmentstorighthoIde｢s、

Ｓｅｃｔｉｏｎ３：CriminaIEnforcement

ThissectionrelateStothecasesfOrwhichPartiesshouIdprovidefOrcriminalpmceduresand

penalties､lssuesbeingdiscussedunderthisheadinginclude：

cIarifyingthescaIeofinfringementnecessarytoqualifyfOrcriminalsanctionsin

casesoftrademarkcounterfeitingandcopyrightandrelatedrightspiracy；

cIarifyingscopeofcriminaIpenalties；

inwhichcasesthereIevantauthoritiesshouldbeempoweledtotakeaction

againstinfringersontheirowninitiative(exM7Cbi.e,withoUtcompIaintbyright

holders)withrespecttoinfringing'activities；

theauthoritytoorderseamhesand/orseizureofgoodssuspectedofinfringing

intelIectualproperty「ights,materialsandimplementsusedintheinfringement，

documenta｢yevidence,ａｎｄassetsderivedfmmorobtainedth｢oughtheinfringing

activity；

theauthorityofjudiciaIautho｢itiestoo｢｡erthefOrfeitureanddestructionofthe

infringinggoods；

theauthorityofjudiciaIauthoritieStoo｢derthefOrfeitureoftheassetsderivedfiom

orobtained,directIyorindirectly,throughtheinfringingactivity；

theauthorityofjudiCiaIautho｢itiestoorderfb｢feitureand/ordestructionof

materialsandimpIementsthathaVebeenusedintheproductionoftheinfringing

goods；

criminaIproceduresandpenaltiesincasesofcamcordingmotionpicturesorother

audiovisuaIworks;ａｎｄ

criminalproceduresandpenaltiesincasesoftraffickingofcounterfeitlabelsd

Section4：InteIIectualPropertyRightsEnforcementintheDigitaIEnvironment

Thissectionoftheagreementisintendedtoadd尼sssomeofthespeciaIchallengesthat

newtechnologiesposefOrenfOrcementofinteIlectuaIpropertyrights,suchasthepossible

rOIeandresponsibilitiesofintemetserviceprovidersihdeterringcopyrightand｢elatedrights

piracyoverthelnternet．ＮodraftproposalhasbeentabIedyet,asdiscussionsarestilI

bcusedongatheringinIbrmationonthediffe｢entnationaIIegalregimestodevelopa

commonunderstandingonhowtodealbestwiththeseissues．
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Cross-bordert｢adeincounterfeitandpiratedgoodsiSagrowingglobalproblemthatoften

invoIvesorganizedc｢iminalnetworkS・ACTAparticipantsneedtoworktogethertOtacklethis

chalIenge・ThechapteroninternationalcooperationisexpectedtoaddressthefOIlowing

typesofissues：

recognitionthatinternationalenfOrCementcOOperationisvitaltoreaIizefuIly

effectiveprotectio、ofinteIlectuaIPropertyrights；

cooperationamongthecompetentauthoritiesofthePartiesconcernedwith

enfOrcementofinteIlectuaIpropertyrights,ｃonsistentwithexistinginternational

agreements；

sharingofreIevantinfOrmationsuchasstatisticaldataandinfOrmationonbest

practicesamongtheSignatoriesinaccOrdancewithintemationalrulesIandreIated

domesticIawstoprotectprivaCyandconhdentiaIinfOrmation;and

capacitybuildingandteChnicalassistanceinimpmvingenfOrcement,incIudingfOr

deVeIopingcountrypartiestotheagreementandfOrthirdcountrieswhere

appropriate．

ＣＨＡＰＴＥＲＦＯＵＲ

ＥＮＦＯＲＣＥＭＥＮＴＰＲＡＣＴＩＣＥＳ

WherechaptertwowiIIfOcusonthelawsthatshouIdbeinplacetopromotebette「

enfOrcementofintelIectuaIpropertyrightathischapterisintendedfOcusonthemethods

usedbyauthoritiestoappIythoseIaws，Areasthattheenfb『cementpractiCeschaptermay
coverinc1ude：

fbsteringofexpertiseamongcompetentauthoritiesinorde｢toensureeffective

enfOrcementofinteIleCtuaIpropertyrights；

coI1ectionandanaIySisofStatisticaldataandotherrelevantinfOrmationsuchas

bestpracticesconceminginfringementOfintelIectuaIprope『ｔｙ｢ights；

internalcoordinationamongcompetentauthoritiesconcemedwithenfOrcementof

intellectuaIpropeltyrights,incIudingfOnnaIorinfOrmalPUbliC/privateadvisory

groups；

measurestoalIowcustomsauthoritiestobetteridentifyandtaUetshipments，
+

whicharesuspectedtocontaincounterfeitorpiratedgoods；

pubIicationofinfOrmationonproceduresrega｢｡ingtheenfOrcementofintellectuaI
？

propertyrights,ａｎｄ
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‐promotionofpublicawarenessofthedetrimentaIeffectsofintellectuaIp｢operty

rightsinfringemenL

TheobligationsorrecommendationsinthischapterlbrenfOrcementpracticesandsharingof

infOrmationwiththepubIicshalltakeintoaccountandbeconsistentwithexisting

internationaIagreementsandtheneedtoprotectinvestigativetechniques,confidentiaI1aw

enfOrcementinfOrmationandprivacyrights．

ＣＨＡＰＴＥＲＦＩＶＥ

ＩＮＳＴＩＴＵＴＩＯＮＡＬＡＲＲＡＮＧＥＭＥＮＴＳ

ThischapterwillincIudealInecessaryprovisionsfbrtheinstitutionalsetup,incIuding

questionsreIatedtotheimPIementationoftheagreement,ｈｏｗａｎｄｗｈｅｎｔｏｈｏＩｄｍｅｅｔｉｎｇｓｏｆ

ｔｈｅＰa｢ties,andotheradministrativedetaiIsoftheagreement．

ＣＨＡＰＴＥＲＳＩＸ

ＦＩＮＡＬＰＲＯＶＩＳＩＯＮＳ

ThefinaIprovisionsoftheag｢eementinCludedetaiIsonhowtheagreementwilIfunction,

ｓｕｃｈａｓｈｏｗｔｏｂｅｃｏｍｅａｐａｒｔｙｔｏｔｈｅａｇreement,howtowithdrawfromtheagreementａｎｄ

howtoamendtheagreementinthefuture．
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