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NATIONAL TREATMENT

(1) HARBOR MAINTENANCE TAX “HMT”

Since 1987, the US has been operating a system that is
designed to impose ad valorem taxes of 0.125% (0.04%
prior to 1990) on freight (imports and exports and certain
domestic freight) belonging to entities (shippers) that use
harbors within the territory of the US.

Under this system, imported products are almost
invariably subject to the tax because it is collected at the
point of importation, where relevant duties are charged.
The tax burden on exports and national freight is
comparatively low because ship-owners or exporters
voluntarily pay the tax in these circumstances on a
quarterly basis. With regard to national freight, there are
three exceptions: (a) payments under US$10,000 per
quarter; (b) traffic in Alaska, Hawaii and dependent
territories; and (c) the landing of fish from ships and
some freight shipments of Alaskan crude oil. Yet, similar
exceptions are not allowed for imported products.

The US system may violate GATT 1994 in three
respects: 1. GATT Article II (Schedules of Concessions):
The system imposes a tax that exceeds that prescribed in
the schedules of concessions; 2. GATT Article III
(National Treatment): Compared to domestic products,
imported products are accorded less favorable treatment
in terms of capture ratio and lack of exceptions, as
explained above; and, 3. GATT Article VIII (Fees and
Formalities  Connected  with  Importation  and
Exportation): The system is designed to (and does, in
fact) levy charges that exceed fees for harbor
maintenance.

For details, refer to page 111 of the 2016 Report on
Compliance by Major Trading Partners with Trade
Agreements - WTO, FTA/EPA and IIA-.

(2) MERCHANT SHIPPING ACT OF 1920
(JONES ACT)

<OUTLINE OF THE MEASURES>

The Jones Act specifies that only ships owned by US
citizens, built in US shipyards and run by US crews are
permitted to engage in domestic passenger and cargo
transport within the US and its territories. This restricts
exports of foreign-made ships to the US.

<PROBLEMS UNDER INTERNATIONAL RULES>

This Act is considered a violation of GATT Article I1I
(National Treatment on Internal Taxation and
Regulation) and Article XI (General Elimination of
Quantitative Restrictions). The US, however, claimed
that the Act was permitted under the special rule on the
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provisional application of GATT. During the Uruguay
Round negotiation, Member countries other than the US
asserted that the special rule should not be carried over to
GATT, but the US insisted that the rule should be
maintained. In the end, an exception clause was placed in
Paragraph 3(a) of the 1994 General Agreement on Tariffs
and Trade (GATT 1994), and the US continued to maintain
this Act. However, in light of the basic principles of the
WTO, this Act has problems in terms of national treatment
and the general elimination of quantitative restrictions.

QUANTITATIVE RESTRICTIONS

(1) EXPORT MANAGEMENT SYSTEM

* This particular case was included in light of the following
concerns despite it being a trade or investment policy or
measure that does not expressly violate the WTO
Agreements or other international rules.

<OUTLINE OF THE MEASURES>

Based on the "Export Administration Act of 1979," the
US has unilaterally invoked export restrictions and other
measures for reasons of security, foreign policy, and
domestic shortages. For example, in 1973 the US
banned/restricted exports of soybeans and soybean products,
and in 1974, 1975, and 1980, restricted exports of wheat to
the Soviet Union and Poland. Such restrictions significantly
impacted the targeted countries. In August 2001, the act
expired, and export controls are now implemented under the
International Emergency Economic Powers Act, which
confers special authority on the President for export controls
and other economic measures in international emergency
situations.

<CONCERNS>

Regarding the import of agricultural products, the
Uruguay Round Agreement requires the replacement of
non-tariff border measures with tariffs, in principle, and
reduction of tariff rates. Japan believes that the regulation on
export bans and export regulations under Article 12 of the
Agriculture Agreement is somewhat moderate and lacks
transparency, predictability and stability. Although the US
system does not directly infringe on international rules, it
does create trade distortion and obstructs stable food imports
by importing countries. Therefore, it may present problems
in terms of food security.

<RECENT DEVELOPMENTS>

In the WTO agriculture negotiations, Japan expressed the
need for reinforcement of regulations by substituting export
tariffs for bans on exports and other restriction measures in
order to restore the balance of rights and obligations between
exporting and importing countries and to maintain food



security. In December 2008, in the chairperson's text of
modalities of agriculture, the reinforcement of
regulations concerning export bans and restrictions in
WTO Agriculture Agreement Article 12.1 was noted.
Japan has continued to urge reinforcement of regulations
against export bans and restrictions at WTO agriculture
negotiations and various occasions for bilateral
discussions, and in 2018 as well we performed analysis
on the current state of prohibited/restricted exports and
explained these to each country.

EXPORT RESTRICTIONS ON LOGS

2

<OUTLINE OF THE MEASURE>

The US enacted logging restrictions in order to
protect spotted owls and other animals. These
restrictions reduced the domestic supply of logs, which
leading to the introduction of the “Forest Resources
Conservation and Shortage Relief Act of 1990,” which
restricts log exports. The US currently bans the
exportation of logs harvested in federal and state-owned
forests west of the 100 west longitude line except
Alaska and Hawaii. However, a specific quantity of
logs may be exported where they are recognized by the
government as surplus materials that are not used by
domestic log processors.

<PROBLEMS UNDER INTERNATIONAL RULES>

The US argues that this measure is for the
conservation of exhaustible natural resources (GATT
Article XX(g)) and therefore is allowed as an exception
to Article X1, which prohibits quantitative restrictions.
However, this is a restriction on the export of logs only;
there are no restrictions on domestic trade in logs within
the US. The measure therefore cannot be justified under
GATT Article XX(g) as a necessary and appropriate
means of protecting forest resources. For this reason, it
may be in violation of the GATT Article XI.

<RECENT DEVELOPMENTS>

Through multilateral and bilateral consultations,
Japan will continue to encourage the US to correct these
measures.

TARIFFS

(1) TARIFF STRUCTURE

* This particular case was included in light of the
following concerns despite it being a trade or investment
policy or measure that does not expressly violate the
WTO Agreements or other international rules.
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<OUTLINE OF THE MEASURES>

The Tariff Act of 1930, the Customs Modernization Act,
and related regulations provide for general tariff rates (NTR
rates), special tariff rates (FTA, GSP, and other preferential
rates), statutory tariff rates (rates for two specific countries),
and special duties (countervailing duties and anti-dumping
duties). MFN or the Japan-US Trade Agreement tariff rates
are applied to products imported from Japan. In addition,
preferential duty treatments (tariff refund system and tariff
reduction/exemption) are applied to imports of goods and
other items intended for re-export.

In 2020, the simple average bound tariff rate for non-
agricultural products is 3.2%. Items with high bound tariffs
include footwear (maximum 48%), glassware (maximum
38%), apparel products (maximum 32%), porcelain and
ceramics (maximum 28%), woolen goods (maximum 25%),
trucks (25%), leather products, etc. (20%), cotton fabrics
(16.5%), and titanium (maximum 15%). In particular,
imported trucks are placed under a severer competitive
disadvantage than domestic trucks; Japan has strong
interests in the lowering this tariff rate. Furthermore, the
binding coverage on non-agricultural products is 100% and
the simple average applied tariff rate for non-agricultural
products in 2020 was 3.1%.

<CONCERNS>

As long as the high tariff itself does not exceed the bound
tariff, there is no problem in terms of the WTO Agreements,
but in light of the spirit of the WTO Agreements that
promotes free trade and enhances economic welfare, it is
desirable to reduce tariffs as much as possible, and
eliminate the tariff peaks in bound tariff rates (see “Tariff
Rates” in 1. (1) (iii) of Chapter 5, Part II) described above.

<RECENT DEVELOPMENTS>

With regard to the ITA expansion negotiations concluded
in December 2015 to promote greater market access for IT
products (see 2. (2) “Information Technology Agreement
(ITA) Negotiation” in Chapter 5 of Part II for details), the
US began eliminating tariffs on 201 subject items in July
2016. For example, high tariff items including parts such as
microphones and others (8.5%), binocular microscopes
(7.2%), photoresist (6.5%), etc. Tariffs on all the subject
items including these were eliminated by July 2019.

As announced in the Japan-US Joint Statement issued at
the Summit Meeting in September 2018, negotiations for a
Japan-US Trade Agreement began in April 2019 by
ministers from both countries and reached the final
agreement in September 2019. Specifically, both countries
agreed that Japan will make no concessions on taxable
industrial products and the US will immediately or gradually
eliminate or reduce tariffs on certain industrial products. The
agreement was signed in October of 2019, promulgated and
announced in December 2019 and came into effect on
January 1, 2020.

For measures affected by the spread of the COVID-19,



see (1) <Recent Developments> (i) under “Unilateral
Measures”.

(2) METHOD OF CALCULATING TARIFFS
ON CLOCKS AND WRISTWATCHES

<OUTLINE OF THE MEASURE>

The US calculates tariffs on finished clocks and
watches as the aggregate of the tariffs on their
components. These calculations are complex and the
trade procedures are onerous.

For example, the tariff on a wristwatch is calculated by
adding up its each component tariffs : (a) movement; (b)
case; (c) strap, band or bracelet; and (d) battery. A duty
rate has not been set for 8 digit HS codes, which classify
wristwatches as completed products.

At the 9 and 10 digits of their HS Code, these
components have numbers assigned unilaterally as
Statistical Suffix according to the Statistical Notes to the
Chapter 91 of the US Tariff Schedule, and exporters are
required to abide by them.

Although the rules were established for the purpose of
protecting the US watch/clock industry, there is some
opinion that the rules should be simplified from the point
of view of benefiting of importers and consumers in the
US.

<PROBLEMS UNDER INTERNATIONAL RULES>

This calculation method is not a violation of WTO
rules because it is in accordance with the US schedule of
the tariff concession. However, the complex method of
calculating tariffs and assignment of its own HS Code
place excessive burdens on traders and is an obstacle to
the promotion of the trade facilitation. The US
calculation method assumes mechanical clocks/watches,
which are currently extremely rare, but it has been also
applied to electric clocks/watches. The method doesn't
reflect actual distribution.

The issue was discussed during the Japan-US
Deregulation Initiative talks in 2002 and 2003. The
Report issued in June 2004 reflected Japanese concerns
over clock and watch tariff rate calculation methodology
and rules of origin certificates. The report stated that the
US would continue to discuss with Japan regarding these
issues, taking full account of the position held by Japan
concerning a review of the U.S. tariff schedule and
labeling requirements as well as discussions underway at
the WTO. In fact, no improvement has been made so far.

<RECENT DEVELOPMENTS>

Thttps://www.wto.org/english/tratop_e/adp_e/AD_MeasuresByRepMem.pdf
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Since 2002, Japan has taken a range of opportunities,
including the Japan-US Deregulation Initiative, Japan-US
Trade Forum, and WTO Trade Policy Review (TPR) of the
US, to ask them for some improvement and/or solution, only
to find the problems left unresolved. We assume that the US
clock/watch business is faced with the same problems
because they outsource production to contractors in Asia. To
facilitate international trade, Japan will continue asking the
US for improvement.

Japan took part in negotiations for the Trans Pacific
Partnership (TPP) Agreement negotiations, and, the
participants reached the broad agreement in 2015, which
should have paved the way for immediate elimination of US
tariffs on wristwatches once the Agreement comes into
effect. However, with its announcement of the US
withdrawal from the Partnership and wristwatches not being
part of the items subject to US tariff elimination under the
Japan-US Trade Agreement signed in January 2020, the
issue has been left as a challenge to be solved.

ANTI-DUMPING MEASURES

The US is a traditional user of AD measures. The number
of AD measures imposed by the US since 1995 is 573 (as of
June 30, 2021), and this number is the largest among
developed countries that are WTO Members!.

The US’s system for AD measures is highly transparent,
because the US investigation authorities actively disclose
related information?. This has made it easier for interested
parties to assess the progress of and issues surrounding
investigations and has secured opportunities for interested
parties to submit their views and rebuttal arguments in order
to protect their interests.

On the other hand, the US still maintains some elements
of unilateralism and protectionism in its operation of the AD
system. The number of AD-related cases for which
consultations were requested through the WTO dispute
resolution process after the establishment of the WTO is 156,
and of those, 56 cases arose from AD measures of the US.
It is important for Japan to continue to monitor the
consistency of AD measures of the US with the agreement
and to seek correction of measures that are questionable in
terms of agreement-consistency.

In the past, Japan has pointed out numerous issues with
the US’s AD system to the US government, demanding that
they be improved. These issues include the Byrd
Amendment, improper dumping determination through use
of the zeroing methodology, and long-term continuation of
AD measures (the administration of “sunset reviews”).
Following are major issues that have recently arisen.

“For instance, the United States Department of Commerce makes available laws and regulations, manuals, inquiry formats, and other materials concerning AD
investigation on its website (http:/trade.gov/enforcement/operations/). Similar materials are also made available by the United States International Trade
Commission (USITC) on its website (https://www.usitc.gov/trade_remedy/731_ad 701 _cvd/investigations.htm).
3See the WTO website (https://www.wto.org/english/tratop_e/dispu_e/dispu_agreements_index_e.htm?id=A6#).



(1) THE BYRD AMENDMENT
(AMENDMENT TO THE TARIFF ACT OF
1930) (DS217/DS234)

The Byrd Amendment is a law that enables tax money
that the government collected as AD and countervailing
duties on imports to be distributed to US domestic
producers who requested and supported applications of
AD and countervailing measures. As it enhanced the
effect of AD and countervailing measures to promote
protectionism and had the effect of increasing
applications for AD and countervailing measures, in
December 2000, Japan, along with the E.U. and other
countries jointly requested consultations under WTO
Dispute Settlement procedures against the US.

In September 2002, a WTO panel issued a report
concluding that there were violations of the AD and
SCM Agreements. Responding to this report, the US
appealed. Then, in January 2003, the WTO Appellate
Body also released its report identifying violations of the
same Agreements.

However, because the US did not comply with the
DSB recommendations within the term stated, which was
the end of December 2003, Japan and other countries
requested that the DSB approve countermeasures against
the US in January 2004. Following the arbitrator’s
approval on the level of these countermeasures, Japan
applied countermeasures in September 2005.

In February 2006, the US passed the Deficit Reduction
Act of 2005, which repealed the Byrd Amendment.
However, this Act maintained the Amendment until
October 1, 2007, and continued the distribution of the
imposed amount on goods imported up to this date.

For this reason, Japan has extended the term for the
aforementioned countermeasures since 2006 until 2013.
However, since the amount of Byrd distribution to Japan
was very small, Japan decided to retain the rights of the
countermeasure and not to extend the countermeasures
in 2014 and thereafter.

However, since it is possible that the Byrd Act
distribution of the amount of AD and CVD duties
imposed on goods that cleared customs before October 1,
2007 may continue in the future, Japan will continue to
consider countermeasures taking into account the
amount of distribution by the US, etc. and urge the US to
promptly halt the distributions approved by the Byrd
Amendment and to completely rectify the violations of
the WTO agreements®. For details, refer to pages 70 - 72
of the 2017 Report on Compliance by Major Trading
Partners with Trade Agreements - WTO, FTA/EPA and
ITA-.

(2) CALCULATION OF THE MARGIN OF
DUMPING VIA THE ZEROING
PROCEDURE

<OUTLINE OF THE MEASURE>

The US has applied a calculation method under which the
price difference is regarded as “zero” in calculating the
weighted average of the product when an individual model
of, or an individual transaction of, product is exported at a
higher price than the normal values in the domestic market
(where they are not dumped). With this approach, the
dumping margin is artificially inflated (See Figure 1-3-1).
This way of calculation is called “zeroing”.

<PROBLEMS UNDER INTERNATIONAL RULES>

In the case of the AD measure applied by the EU to bed
linen from India (DS141), the WTO Appellate Body found
in March 2001 that when comparing the weighted average
of export prices and that of normal values to calculate a
dumping margin (known as W-W comparison), applying the
zeroing methodology is inconsistent with the WTO
Agreements. However, the US, taking the position that the
WTO ruling against zeroing methodology applied only to
the specific case (“as applied”), and did not constitute a
finding that the “zeroing” methodology “as such” violated
the WTO Agreements, continued to use the methodology.

Japan’s industries, including the bearing industry, as well
as other sectors, have been subject to AD duties at a rate
calculated using the zeroing methodology. In November
2004, Japan, claiming that application by the US of the
zeroing methodology to 13 cases of AD measures, such as
Japan-made heavy steel plates and ball bearing, as well as
the zeroing methodology itself, violated the WTO
Agreements, requested WTO consultations with the US
(DS322) and in February 2005, Japan also requested the
establishment of a panel. In January 2007, the Appellate
Body fully accepted the claims of Japan, and determined as
summarized blow.

(I) APPLICATION OF THE ZEROING PROCEDURES IN
ORIGINAL INVESTIGATIONS (AS SUCH)

The Appellate Body supported the panel’s ruling that the
application of the zeroing methodology in original
investigations violates the AD Agreement because
recognition of dumping and dumping margin must be based
on the relation to the product investigated as a whole, not
individual transactions, and because the comparison of
normal values and export prices must be considered in its
entirety. The Appellate Body ruled that the US violated
Articles 2.1, 2.4, and 2.4.2 of the AD Agreement by
applying the zeroing methodology in original investigations
to calculate dumping margins based on comparison between
individual transactions (known as T-T comparison).

4 https://www.cbp.gov/trade/priority-issues/adcvd/continued-dumping-and-subsidy-offset-act-cdsoa-2000

80



(I1) APPLICATION OF THE ZEROING PROCEDURES IN
PERIODIC REVIEWS (AS SUCH)

The Appellate Body dismissed the panel’s ruling that
the application of the zeroing methodology in periodic
reviews and other processes does not violate the AD
Agreement, pointing out the same reasons mentioned
above in (i), and ruled that application of the zeroing
methodology in periodic reviews violated Articles 2.4
and 9.3 of the Agreement as the former requires the
members to make a “fair comparison” between export
prices and normal values, and the latter stipulates that the
total amount of AD duties must not exceed that dumping
margin.

(111) APPLICATION OF THE ZEROING PROCEDURES
IN PERIODIC REVIEWS AND SUNSET REVIEWS
(AS APPLIED)

The Appellate Body ruled that application of the
zeroing procedures in periodic and sunset reviews of the
AD measures violated the Articles 2.4, 9.3, 11.3 and
other articles of the AD Agreement.

<RECENT DEVELOPMENTS>

To date, as in the above-mentioned case of DS322, etc.,
panels and the Appellate Body have found that zeroing
in all stages of AD procedures, including original
investigations and regular administrative reviews
violates the AD Agreement. However, “if the authorities
find a pattern of export prices which differ significantly
among different purchasers, regions or time periods, and
if an explanation is provided as to why such differences
cannot be taken into account appropriately by the use of
a weighted average-to-weighted average or transaction-
to-transaction comparison” (referred to as “targeted
dumping”) “a normal value established on a weighted-
average basis may be compared to prices of individual
export transactions” pursuant to the second sentence of
Article 2.4.2 of the AD Agreement. As this provision
appears to assume a comparison of normal value with
certain export transactions, some Members claim that the
zeroing methodology is allowed under the provision.
While, as described above, panels and the Appellate
Body have repeatedly determined in past dispute cases
that the zeroing methodology was inconsistent with the
AD Agreement, none of these cases directly concerned
targeted dumping under the second sentence of Article
2.4.2, and they have not explicitly determined that use of
the zeroing methodology to calculate dumping margins
in such cases violates the Agreement. In this respect, in
recent years the US have been finding targeted dumping
in many cases and have been expanding and developing
the use of the zeroing methodology.

The Republic of Korea in August 2013 and China in
December of the same year requested the WTO
consultations, claiming that the application of the zeroing
methodology in cases where targeted dumping was
determined violates the AD Agreement (DS464 and
DS471). In 2016, the Appellate Body found in DS464,
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which was brought by the Republic of Korea, that the
zeroing methodology is inconsistent with the AD
Agreement, since the second sentence of Article 2.4.2 does
not require to select certain export transactions while
ignoring others.

The panel in DS471, which was brought by China, also
found that the text of the second sentence of Article 2.4.2
does not allow zeroing and that the zeroing methodology is
inconsistent with the Article. In this case, the panel's finding
regarding zeroing was not appealed. However, the Republic
of Korea and China each made claims to the WTO in
January and September 2018 respectively that the US is not
complying with this judgment and requested the
authorization to suspend concessions to the US in the annual
amount of USD 7 billion. However, the US has been using
the zeroing methodology through several analytical methods,
such as Nails Test, Nails Test II and Differential Pricing
Analysis, which it developed while making certain changes
to its methodology to determine targeted dumping. Japan
will continue to pay attention to the consistency of the
targeted dumping determinations and methodologies used
for determining dumping margins by the US with the Anti-
Dumping Agreement.



<FIGURE I-3-1> APPLICATION OF THE ZEROING METHODOLOGY TO CALCULATION OF DUMPING MARGINS: AN EXAMPLE

Product A 115 95 20
Product B 80 70 10
-50
Product C 100 150 (Under zeroing methodology: 0)
Product D 105 85 20
Total 400 400

(For each product, domestic sales and exports volumes are all considered to be “1 unit” for ease of calculation.)

(Note)

When the zeroing methodology is not applied, a dumping margin is calculated as shown below:

Dumping margin (%) = (Weighted average of differences between domestic and export prices)

x100=20+10—50+20x100=0%

95+70+150+85

That represents no dumping having occurred. However, under the zeroing methodology,

the dumping margin (%) =

<FIGURE I-3-2> LIST OF MAIN JUDGMENTS OF THE WTQO PANEL AND APPELLATE BODY CONCERNING ZEROING DISPUTES

20+10+0+20

95+70+150+85

x 100= 12.5%, showing that the dumping has occurred.

EU - AD on Bed Appellate Body
Linen from India Report circulated in Violation - - - - -
(DSI141) March 2001
Appellate Body
US - AD on Softwood ; , Violati
Lumber from Canada : Report circulated in 1olation - - - - -
Panel
Report circulated in:  Violation Violation - - No Violation : No Violation
US — EU Zeroing October 2005
(DS294) Appellate Body
Report circulated in - - - - Violation -
April 2006
US - AD on Softwood:  Appellate Body
Lumber from Canada ; : Lo
(Compliance) Report circulated in - - Violation - - -
(DS264) August 2006
Panel
Report circulated ini  Violation Violation - No Violation : No Violation : No Violation
US — Japan Zeroing September 2006
(DS322) Appellate Body
Report circulated in - - - Violation Violation Violation
January 2007
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(3) ANTI-DUMPING MEASURES ON
CERTAIN HOT-ROLLED STEEL
PRODUCTS FROM JAPAN (DS184)

<OUTLINE OF THE MEASURES>

In June 1999, the US decided to impose AD duties on
certain hot-rolled steel products from Japan. In January
2000, Japan requested consultations with the US and
challenged several aspects of the US measures, including
the: (a) methodology of calculating the margin of
dumping; (b) determination of “critical circumstances”
(calling for retroactive imposition of duties); (c)
determinations of injury and causal link; and (d) unfair
investigation procedures. Japan considered each of these
to be violations of the US obligations under GATT and
the AD Agreement. The consultations failed to settle the
dispute. This led to the establishment of a panel in March
2000. In February 2001, the panel report was circulated
to all Members. The panel agreed with some of Japan’s
claims, but rejected others. Both the US and Japan,
therefore, appealed to the Appellate Body in April and
May 2001, respectively. The Appellate Body report,
which upheld most of Japan’s claims, was circulated in
July 2001, and was adopted in August 2001. For details
of Japan’s claims, refer to pages 122 - 123 of the 2016
Report on Compliance by Major Trading Partners with
Trade Agreements -WTO, FTA/EPA and I1A-.

<RECENT DEVELOPMENTS>

The reasonable period of time (RPT) for compliance
with the Appellate Body Report of this case was set to
November 23, 2002, however, the US failed to fulfill its
obligations in regard to all recommendations. To
implement the remaining recommendations, the US
sought to amend the domestic law, but it was
unsuccessful, and so requested extension and further
extension of RPT. Japan accepted the US requests to
extend the deadline three times. However, regarding the
4th request, Japan and the US concluded an agreement in
July 2005 that Japan maintained the right to apply
countermeasures due to the ineffectiveness of repeated
extensions and the loss of confidence in the reliability of
the WTO dispute settlement procedures, Later, at the end
of 2006, the Recommendation Implementation bill died
due to the closure of the Congress without passing the
bill. Until 2010, at regular Dispute Settlement Body
(DSB) meetings, Japan had continued to demand early
implementation by the United States, and also took up
the issue as an agenda item/question in Japan-US
working-level consultations and during the Trade Policy
Review (TPR) of the United States. In 2011, Japan took
up the issue as an agenda item at the Japan-United States
Economic Harmonization Initiative. In June 2011,
complying with the ruling of sunset reviews which was
initiated in 2010, the US retroactively terminated, as
from May 2010, the AD measure against Japanese-made
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hot-rolled steel plates, which had been in place since 1999.
Although the AD measure itself was terminated as described
above, the US AD Act stipulating the calculation method of
the all others rate has not been revised. Japan also made an
inquiry in writing about the prospect for revisions of
domestic laws specifying the calculation methods at the TPR
of the US in December 2014, and the US government replied
that it would take appropriate measures in cooperation with
the US Congress. However, full compliance with the WTO
recommendations has not yet been achieved. As failure to
comply with the DSB recommendations may damage the
credibility of the WTO dispute settlement system, Japan
needs to urge the United States to take measures to revise its
legislation in accordance with the recommendations.

(4) UNFAIRLY LONG-TERM CONTINUATION
OF AD DUTIES (OPERATION OF SUNSET
REVIEWS)

<OUTLINE OF THE MEASURES>

Article 11.3 of the AD Agreement (the Sunset Provision)
stipulates that any AD measure shall be terminated
(sunsetted) in five years unless the authorities determine that
the elimination of the AD duty would be likely to lead to
continuation or recurrence of dumping and injury. The US
AD law includes the Sunset Provision, and sunset reviews
are undertaken in the US. However, many AD measures
have actually been enforced for more than five years. As of
the end of June 2019, there were 12 AD measures against
Japanese products that had lasted for 10 years or more
(Figure 1-3-3).

<PROBLEMS UNDER INTERNATIONAL RULES>

As described above, Article 11.3 of the AD Agreement
stipulates that any definitive AD measure shall be
terminated in five years unless the authorities determine in a
sunset review that the expiry of the duty would be likely to
lead to continuation or recurrence of dumping and injury.
However, many of the AD measures imposed by the US
have been enforced for more than five years. Japan has
shown its concern that the administration of the sunset
review system by the US may be inconsistent with the AD
Agreement.

In January 2002, Japan requested bilateral consultations
with US about the sunset review of AD measures against
Japanese corrosion-resistant carbon steel flat product in
which the interest of Japanese steel industry was high
(DS244). A panel was established in May 2002 and the
dispute was adjudicated under the WTO dispute settlement
procedure. Brazil, Canada, Chile, the EU, India, the
Republic of Korea and Norway participated in the panel
proceeding as third parties.

In August, 2003, the panel rejected Japan’s claims and

determined that the US decisions under the sunset review
were not inconsistent with the WTO Agreements.



Dissatisfied with the decision, Japan appealed in
September to the Appellate Body on focused issues. In
December, the Appellate Body accepted part of Japan’s
claims, but concluded that, there was an insufficient
factual basis to complete the analysis of Japan’s claims
that the US did not act consistently with the WTO
Agreements.

<RECENT DEVELOPMENTS>

In August 2018, because in part of pressure from Japan,
among others, the US decided that AD countermeasures
against Japanese-manufactured stainless steel bar, would
be terminated, after 22 years of imposition. However,
with regard to the current application of sunset reviews
by the US, the authorities appear to make a decision on

the premise that “once the AD measures are terminated,
exports would resume, leading to continuation or recurrence
of dumping or injury,” without taking into consideration the
global supply-demand situation and the perspectives of cost-
benefit performances of companies that respond to
administrative reviews and sunset reviews. This is one of the
causes of long-term continuation of many AD measures.

Since 2013, at AD Committee meetings held in the spring
and autumn, Japan has taken actions such as requesting early
termination of measures continued for a long time, and it
will continue to request the US to strictly apply Article 11.3
of the AD Agreement, which sets out the principle of
termination of AD measures within five years in most cases,
and to perform appropriate reviews in accordance with the
WTO Agreement.

<FIGURE I-3-3> AD MEASURES AGAINST JAPAN CONTINUING OVER 10 YEARS (AS OF JUNE 2021)

e N N

8 December 1978 Prestressed concrete steel wire strand 42 years
10 February 1987 Carbon steel butt-weld pipe fittings 34 years
12 August 1988 Brass sheet & strip 32 years
10 May 1991 Gray Portland cement & clinker 29 years

2 July 1996 Clad Steel Plate 24 years

15 September 1998 Stainless steel wire 22 years
27 July 1999 Stainless steel plates 21 years
26 June 2000 Large-diameter Carbon Steel Seamless Pipe 20 years
26smerno0 | Curbonsnd Al Sl Sndrd Liv, 20 e
28 August 2000 Certain Tin Mill Products 20 years
6 December 2001 Welded Large Diameter Line Pipe 19 years
2 July 2003 Polyvinyl alcohol 17 years

(5) AD MEASURES ON THICK PLATES

FROM JAPAN

<OUTLINE OF THE MEASURES>

In May 2017, the US government made the final decision
to impose AD duties on thick plates from Japan. The
problem with this decision is that injury to a domestic
industry is recognized without considering differences in
components, intended uses and price ranges, which is
inconsistent with the AD Agreement. Until the final
decision is made, the Japanese government has sought
improvement by pointing out the problems mentioned
above at a public hearing and a meeting of the AD
Committee. Nevertheless, the US made the final decision
with the above concerns remaining. For details on the
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original investigation, refer to page 43 of the 2018 Report
on Compliance by Major Trading Partners with Trade
Agreements - WTO, FTA/EPA and I1A-.

<RECENT DEVELOPMENTS>

In December 2021, the US Government initiated a
sunset review of this AD measure, and as of February
2022, the investigation is ongoing. As noted in (4)
"Unfairly Long-Term Continuation of AD Duties
(Operation of Sunset Reviews)" above, Japan is calling for
the early termination of improperly long AD measures,
and will continue to request to conduct the review
appropriately of this matter in accordance with the WTO
Agreement as well.



SUBSIDIES AND COUNTERVAILING
MEASURES

(1) THE 2018 FARM BILL

<Qutline of the Measures>

The US introduced a price support loan program in 1930,
and a deficiency payment system, which covers the
difference between target prices and market prices subject

to participation in production adjustment programs, in 1973.

The 1996 Farm Bill (applicable period: from FY1996 to
FY2002) eliminated the deficiency payment system, in
which the amount of payments changed according to the
market prices, along with the production adjustment, and
replaced it with the production flexibility contract payment
system, in which the amount of payments is fixed
regardless of the level of the market prices.

However, the slump in grain prices that began in 1997
resulted in economic damage to farmers that could not be
offset with the production flexibility contract payments
alone, because the amount of such payments was set in
advance. The US therefore provided emergency farm
assistance packages four times, from FY1998 to FY2001,
totaling $27.3 billion.

In consideration of such circumstances, the 2002 Farm
Bill (applicable period: six years from FY2002 to FY2007)
basically continued the policies of the 1996 Farm Bill while
introducing a counter-cyclical payment system to cover the
differences between the target prices and the market prices
as done in the abolished deficiency payment system.

The 2008 Farm Bill (applicable period: from FY2008 to
FY2012) basically continued the policies of the 2002 Farm
Bill while introducing a new Average Crop Revenue
Election (ACRE) program to cover decreased income.

Serious discussions about the next Farm Bill began in
2011 as the expiration of the 2008 Farm Bill was nearing.
However, discussions stalled because the majority and
minority parties could not agree on the amount of farm
budget reductions. Disagreement about reductions in the
overall budget deficit and the presidential election in
November 2012 also had an effect. The 2008 Farm Bill
expired in September 2012 without being replaced by a
new one. Discussions continued after the extension of the
2008 Farm Bill for a year in January 2013. The 2014 Farm
Bill (applicable period: from FY2014 to FY2018) was
enacted in February 2014. It abolished the deficiency
payments, production flexibility contract payments and
ACRE program and introduced agriculture risk coverage,
price loss coverage and the supplemental coverage option,
etc. In 2018, the 2018 Farm Bill (applicable period: from
FY2019 to FY2023) was enacted, but the framework of the
2014 Farm Bill (agriculture risk coverage, price loss
coverage, etc.) was continued.
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(i) DOMESTIC SUPPORT

The 2014 Farm Bill abolished the previously-available
deficiency payments, production flexibility contract
payments and ACRE program, and introduced agriculture
risk coverage, price loss coverage and supplemental
coverage option. It also introduced a new insurance policy
for cotton because of the ruling of the US-Brazil Cotton
Panel. The price support loan program was basically
retained, although the loan rates (per-unit loan rates) were
changed for cotton because of the ruling of the US-Brazil
Cotton Panel.

Under the 2018 Farm Bill, agriculture coverage, price
loss coverage and other programs were maintained or
improved with no major changes from the contents of the
2014 Farm Bill. Whereas previously, once the farm's
producers elected agriculture coverage or price loss
coverage, the decision was irrevocable, the 2018 Farm
Bill allows producers to make a choice between the two
programs on an annual basis.

(a) AGRICULTURE RISK COVERAGE (INTRODUCED BY THE
2014 FARM BILL)

The agriculture risk coverage (ARC) covers the
difference between the revenue of the current year and
86% of the three-year average revenue over the last five
years when the revenue of the current year is lower than
86% of the average revenue. The upper limit of the
amount paid by ARC is 10% of the average revenue. One
can choose either options of the ARC or price loss
coverage (see (b) below).

(b) PRICE LOSS COVERAGE (INTRODUCED BY THE 2014
FARM BILL)

The price loss coverage (PLC) is a program that covers
a portion of the difference between the target prices and
the market prices (or the loan rates when the market prices
are lower than the loan rates) when the market prices are
lower than the predetermined target prices. This system
makes payments based on the past planting results and is
basically the same as the abolished deficiency payments,
but the target prices are significantly raised when
compared to deficiency payments.

Under the 2018 Farm Bill, effective reference price
triggering PLC payments was revised (up to 115% of the
statutory reference price).

(¢) PRICE SUPPORT LOAN PROGRAM (CONTINUED)

The price support loan program provides farmers with
short-term loans by the Commodity Credit Cooperation
(CCC) and allows the farmers to suspend their obligations
to guarantee repayments by mortgaging their products
when the market prices are lower than the loan rates. The
2014 Farm Bill changed the loan rates for cotton because
of the ruling of the US-Brazil Cotton Panel, and the
conventional system was basically retained for other



products. The 2018 Farm Bill made several improvements,
such as increasing loan rates for all applicable crops.

(d) SUPPLEMENTAL COVERAGE OPTION (INTRODUCED BY
THE 2014 FARM BILL)

The supplemental coverage option (SCO) is
supplemental insurance covering the portion not covered
by the agricultural insurance subscribed to by farmers. The
difference between the guaranteed revenue/yields of the
agricultural insurance subscribed to by farmers and 86% of
the standard revenue/yields of the agricultural insurance is
covered. The SCO is not allowed to be used concurrently
with agricultural risk coverage.

(ii) EXPORT PROMOTION OF AGRICULTURAL PRODUCTS

In the 1980s, the European Union, faced with a serious
glut of agricultural products, increased its subsidized
exports. In order to counter this, in the 1985 Farm Bill the
US introduced the export enhancement program (EEP) and
dairy export incentive program (DEIP). However, in
response to the growing criticism against export subsidies
at the WTO, etc., in the 2008 Farm Bill the US reduced the
amount expended, and abolished the EEP and part of the
export credit guarantee program. In addition, the DEIP was
abolished and the guarantee period of the remaining export
credit guarantee program was shortened by the 2014 Farm
Bill.

(iii) EXPORT CREDIT GUARANTEE PROGRAM

The export credit guarantee program seeks to promote
exports of US agricultural products by having the
Commodity Credit Corporation (CCC) provide debt
guarantees for loans to finance exports of US agricultural
products imported on a commercial basis by developing
countries. The 2002 Farm Bill provided: (1) a short-term
credit guarantee program (GSM-102) that provided debt
guarantees on export credit transactions for 90 days to three
years; (2) a medium-term credit guarantee program (GSM-
103) that provided debt guarantees on export credit
transactions for three to 10 years; (3) a suppliers export
credit guarantee program (SCGP) that guaranteed a part of
accounts receivable by exporters of US agricultural
products from importers; and (4) a facilities financing
guarantee program (FGP) that provided debt guarantees on
investments for improving facilities related to agriculture
in importing countries, with the intention of promoting
exports of US agricultural products in an emergent market.
Of these, GSM-103 and SCGP were suspended in 2006 in
view of the outcome of the 2004 US-Brazil Cotton Panel,
etc., and were abolished by the 2008 Farm Bill. The upper
limit on GSM-102 fees was abolished by the 2008 Farm
Bill, and the upper limit of the debt guarantee period was
shortened from three years to two years by the 2014 Farm
Bill.

<PROBLEMS UNDER INTERNATIONAL RULES AND RECENT
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DEVELOPMENTS>

(i) DOMESTIC SUPPORT

The WTO Doha Round negotiations on agriculture
have featured debates not only on the rules for reducing
the aggregate measure of support (AMS) subject to
reduction, but also on the rules requiring reductions in
overall trade-distorting support (OTDS), including blue-
box policies and de minimis. As a result, in the 2014 Farm
Bill, the flexible production payments contract, which are
classified in the WTO Agriculture Agreement as a green
permitted policy, was abolished while the price decline
measures and revenue compensation measures were
enhanced. In January 2017, the US made a domestic
support notification, and new agriculture coverage, price
loss coverage and supplemental coverage options were
classified as yellow policies (those subject to AMS
reduction requirements).

Furthermore, in 2019, continuing from 2018, the US
announced subsidies for farmers for unfair retaliatory
measures by foreign countries. In 2020, the US announced
measures to support farmers against the impact of novel
coronavirus infections. The support for the years of
implementation of such measures, US$13.1 billion in
2018 and US$18.2 billion in 2019, does not exceed the
level stipulated in Article 6 of the WTO Agreement on
Agriculture or the AMS commitment level (US$19.1
billion for the US (since 2000)) set forth in Part IV of the
Concession Schedule of each country. For 2020, Japan
should closely monitor the measures’ consistency with
other agreements.

(ii) EXPORT PROMOTION OF AGRICULTURAL PRODUCTS

Although export subsidies were fully abolished by the
2014 Farm Bill, frequent use of export credits, which is
insufficient in making the disciplines of the WTO
Agreement on Agriculture effective, gives an advantage
to US agricultural products in terms of export
competitiveness. Under this system, the CCC takes on the
debts when the guaranteed debts go into default, making
the system extremely close to circumventing export
subsidies.

At the 10th WTO Ministerial Conference in Nairobi,
Kenya in December 2015, the Members agreed on matters
including the following with regard to agricultural export
credits: (i) clearly define “export credits”; (ii) make the
maximum repayment term no more than 18 months; and
(iii) ensure that export credit programs are self-financed
and cover the long-term operating costs and losses. It is
necessary to keep a close eye on whether the US export
credit system is operating in a manner consistent with
these new rules.

(2) TAX INCENTIVES FOR ELECTRIC
VEHICLES [NEWLY ADDED]



<OUTLINE OF THE MEASURE>

In November 2021, the US House of Representatives
passed the Build Back Better bill ("BBB bill")3, which
includes the electric vehicle tax incentives as described
below. As of February 2022, the BBB bill including the
said incentives is under consideration by the US Senate.

The BBB bill would grant a base tax credit of $4,000
(1d.36¢(b)(2)) for the purchase of a qualified electric
vehicle, plus an additional $3,500 based on battery capacity
(SEC.36¢(b)(3)). An additional $500 tax credit is available
for electric vehicles are powered by batteries manufactured
within the US (id. (b)(5), id. (j)(2)). Further, an additional
$4,500 tax credit is available if the final assembly of the
vehicle is at a facility in the US which operates under a
union-negotiated collective bargaining agreement based on
US law (id. (b)(4); id. (j)(1)). However, after January 1,
2027, the tax credit based on this bill will only apply to
electric vehicles for which final assembly is within the US

(id. (e)(1)(g))-

<PROBLEMS UNDER INTERNATIONAL RULES>

After January 1, 2027, the tax credit will not apply to
imported electric vehicles, according imported vehicles
treatment less favourable than that accorded to domestic
electric vehicles. Therefore, the BBB bill may be
inconsistent with GATT Article III: 4 (national treatment
obligation).

Granting tax credits conditional on the use of batteries
manufactured within the US may constitute a subsidy
prohibited by Article 3.1(b) of the SCM Agreement, and
may also violate GATT Article III: 4 (national treatment
obligation) because it treats imported batteries less
favourably than domestic batteries.

Similarly, the tax credit that requires final assembly at a
facility in the US (which operates under a collective
bargaining agreement) may violate GATT Article III: 4
(national treatment obligation) because it treats imported
electric vehicles unfavourably in relation to domestic
electric vehilcles.

It is necessary to keep paying attention to these aspects
during the processes of drafting legislations and
establishing related laws and regulations.

<RECENT DEVELOPMENTS>

Japan has been raising concerns, through various
opportunities, about the proposed tax incentives for electric
vehicles regarding WTO-consistency as mentioned above
with the U.S. government and others. In cooperation with
industry and other countries, it is necessary to continue to
closely monitor the deliberations on the bill, notably with
respect to future developments regarding the legislative

5 https://www.congress.gov/bill/l 1 7th-congress/house-bill/5376 text
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process and related laws and regulations to ensure that any
measure that is WTO-inconsistent will not be taken.

SAFEGUARDS

SAFEGUARD FOR CRYSTALLINE SILICON
PHOTOVOLTAIC (CSPV) PRODUCTS AND
LARGE RESIDENTIAL WASHERS

<OUTLINE OF THE MEASURE>

The US launched safeguard investigations on import of
CSPV cells & modules and large residential washers in
May and June 2017, respectively. In November to
December of that year, the investigator, the United States
International Trade Commission (USITC) submitted
recommendations to the President that safeguard
measures be imposed on the products. In January 2018,
President Trump decided to impose safeguards on them,
which were imposed in February of that year.

With these measures, imported CSPV cells and
modules have ad valorem duties imposed on them over
four years, from February 2018 through February 2022, at
a rate of 30%, 25%, 20%, and 15% each year. Only for
imported cells, annual tariff quotas of 2.5 gigawatts (duty-
free) are granted.

With regard to the safeguard measures for large
residential washers, the US announced in January 2021 a
two-year extension of the duration of the measures, which
were originally scheduled to expire in February of that
year.

<PROBLEMS UNDER INTERNATIONAL RULES>

The petition filed by US domestic producers, as well as
the investigation report produced by the USITC, state that
the main purpose of the safeguard measures for CSPV
products in this case lies in taking action to rapid increases
of low-priced and low-efficient CSPV products
manufactured by Chinese companies. Given the principle
of safeguard under the Article 5.1 of the Agreement on
Safeguards and Article 19.1 (a) of the GATT, which state
safeguard measures should be applied only to the
necessary extent, exemption of high-priced and high-
efficient CSPV products manufactured by Japanese
producers should be considered as they are not directly
relevant to the purpose of the measures. However, high-
efficient products have yet to be exempted.

In its original investigation report, dated November 13,
2017, the USITC failed to examine one of the conditions
for imposing safeguard measures, “‘unforeseen
developments” (Article 19.1(a) of the GATT), and
produced a supplemental report, dated December 27 of the
same year, only after requested by the United States Trade



Representative (USTR) to do so. The supplemental report
confirmed the existence of “unforeseen developments” on
the grounds that anti-dumping measures and countervailing
duties the US had taken against Chinese firms over the past
years failed as they moved their production bases overseas
to avoid the duties. However, manufacturers’ attempts to
evade trade remedies by moving its production bases are
not unprecedented. Some may point out that such attempts
should not be regarded as “unforeseen developments” that
justify any safeguard measures.

<RECENT DEVELOPMENTS>

Regarding this safeguard on CSPV products, Japan,
China, the Republic of Korea, Taiwan, the EU, Singapore
and many other exporting countries requested consultation
for compensation under Articles 8.1 and 12.3 of the
Agreement on Safeguards.

The US announced exclusions from the measures of 8
types of products in September 2018 and 3 types of
products in June 2019, but this was only a part of the
exclusion requests that included Japanese products. In
addition, in October 2020, President Trump announced
removing some exempted products from the list of
exemptions, and that the tariff rate in the fourth year of
the measures (from February 2021 to February 2022)
would be 18% (reducing the initially planned reduction
rate), but this was suspended the following November by
an injunction from the ITC. An investigation for extension
began in August 2021, and in February 2022, President
Biden announced that the measures would be extended for
four years (through February 2026) (with a tariff rate of
14.75% in the first year) while the tariff quota (duty-free)
would be increased to 5 gigawatts.

The Republic of Korea, insisting that the safeguard
measures both for large residential washers and CSPV
products are inconsistent with the WTO Agreements, filed
a consultation request under the DSU in May 2018 and
the panel was established in September of that year
(DS545, DS546; Japan participated as a third party). The
panel report issued in February 2022 found the US
measures to be inconsistent with the WTO Agreements
with respect to various requirements, including
"unforeseen developments." As for the safeguard
measures for CSPV products, China insisted that they
were inconsistent with the WTO Agreements, filed a
consultation request under the DSU in July 2019 and the
panel was established in August of that year (DS562;
Japan participated as a third party). The panel report
issued in September 2021 found the US measures to be
consistent with the WTO Agreements (not yet adopted
due to China's appeal).

Japan will continue requesting the US government to
mitigate possible impact of the measures on Japanese
products.

RULES OF ORIGIN
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SPECIAL MARKING REQUIREMENTS OF
ORIGIN ON WATCHES AND CLOCKS

<OUTLINE OF THE MEASURE>

According to the rules of origin marking prescribed in
the United States Tariff Act of 1930, origin markings on
watches and clocks must state the origin of component
part (i.e., movements, batteries, cases, bands, etc.). In
addition, the ways of marking, such as inscribing, carving,
stamping, and embossing, are elaborately provided in the
Act. Such rules impose severe burdens on manufacturers
of watches/clocks in the context of production control.
Therefore, Japan urges the US to simplify such marking
requirement.

Although the rules were established for the purpose of
protecting the US watch/clock industry, some take the
position that the rules should be simplified from the point
of view of benefiting importers and consumers in the US.

<PROBLEMS UNDER INTERNATIONAL RULES>

Simplification of these requirements is consistent with
GATT Article IX: 2, which provides that the difficulties
and inconveniences that marks of origin may cause to the
commerce and industries of exporting countries should be
reduced to a minimum. Such action would comport with
the spirit of the Agreement on Rules of Origin.

At the Japan-US Deregulation Initiative talks in 2002
and 2003, Japan made a request to simplify the
requirements. The Report issued in 2004 reflected
Japanese concerns over clock and watch tariff rate
calculation methodology and rules of origin certificates.
The report stated that the US would continue to discuss
with Japan regarding these issues, taking full account of
the position held by Japan concerning a review of the U.S.
tariff schedule and labeling requirements as well as
discussions underway at the WTO In fact, however, no
improvement has been made so far.

<RECENT DEVELOPMENTS>

Since 2002, Japan has taken a range of opportunities,
including the Japan-US Deregulation Initiative, Japan-US
Trade Forum, and WTO Trade Policy Review (TPR) of
the US, to ask them for some improvement and/or solution,
only to find the problems left unresolved. We assume that
the US clock/watch business is faced with the same
problems because they outsource production to
contractors in Asia. To facilitate international trade, Japan
will continue asking the US for improvement.

STANDARDS AND CONFORMITY
ASSESSMENT SYSTEMS

(1) AMERICAN AUTOMOBILE LABELING ACT



<OUTLINE OF THE MEASURE>

The American Automobile Labeling Act requires all
passenger cars and light trucks to carry labels indicating the
US and Canada made percentage (by value).

<PROBLEMS UNDER INTERNATIONAL RULES>

The US claims that the purpose of the system is to
provide helpful information for consumers to make better
purchasing decisions, but it is, in fact, a type of “Buy
American” provision. The system requires an enormous
amount of clerical work for record-keeping in order to
calculate parts percentages, which is likely to become an
unnecessary obstacle to trade, and may violate with
Articles 2.1 and 2.2 of the TBT Agreement. Moreover,
recently, most of the car models with a high percentage of
American and Canadian-made parts are Japanese cars.

(2) REGULATION ON CORPORATE AVERAGE

FUEL EcoNomY (CAFE)

<OUTLINE OF THE MEASURE>

The Energy Policy and Conservation Act of 1975, which
includes Corporate Average Fuel Economy (CAFE)
regulations, obligates automobile manufacturers and
importers to achieve certain levels of average fuel economy
for the vehicles they handle, and levies fines for violations.
CAFE regulations stipulate that domestic and imported
vehicles be distinguished and that their average fuel economy
be calculated separately. .

<PROBLEMS UNDER INTERNATIONAL RULES>

In the past, the GATT dispute settlement procedure
initiated by the EU found the regulations to be in violation
of national treatment (GATT Article III: 4), and a report
was issued. However, this report was ultimately not
adopted, and the US has taken the position that the CAFE
regulations do not need to be amended because they have
not harmed the EU's trade interests.

<RECENT DEVELOPMENTS>

Under the Obama Administration, to achieve the goal of
an average of 54.5 miles per gallon for passenger cars and
light-duty trucks by 2025, an improvement target was set
for each year in 2012. And then, in August 2018, the Trump
administration announced that it would review the
regulations for relaxation, and in September 2019
announced that it would revoke California’s authority to set
its own auto emission standards. Then, in March 2020, the
fuel economy target was announced to be 40.4 miles per
gallon in 2026. After the Biden administration took office
in January 2021, it began reviewing the Trump
administration's deregulation and proposed fuel economy
targets in August 2021. One example of the proposed
targets is to improve fuel economy by 8% per year on
average for passenger cars and other vehicles of the year

89

Chapter 2 United States

2024-2026 models (an improvement of approximately 9
miles per gallon by 2026). In December 2021, the Biden
administration also issued a final rule partially repealing
the suspension of states’ authorities to set their own auto
emission standards, and reauthorizing the right of states,
including California, to enact their own standards.

TRADE IN SERVICES

(1) THE FOREIGN INVESTMENT AND
NATIONAL SECURITY ACT OF 2007
(FINSA) AND FOREIGN
INVESTMENT RISK REVIEW
MODERNIZATION ACT (FIRRMA)

* This particular case was included in light of the
following concerns despite it being a trade or
investment policy or measure that does not expressly
violate the WTO Agreements or other international
rules.

<OUTLINE OF THE MEASURES>

The Foreign Investment and National Security Act of
2007 authorizes the President to investigate acquisitions,
mergers and takeovers of US firms by foreign persons or
entities, and to suspend or prohibit transactions that
threaten US national security.

This Act, generally known as the “Exon-Florio
Amendment”, is a revision of Article 721 of the Defense
Production Act of 1950, which governs matters
concerning foreign investment examinations in terms of
national security. Major changes made in this revision
include: establishing the Committee on Foreign
Investment in the United States (CFIUS) as a statutory
institution, instituting reviews of examination criteria
(incorporating the impact on critical infrastructure and
technology), and strengthening Congressional oversight
(requiring notification to Congress of the examination
results of individual cases), etc. Furthermore, according to
the Foreign Investment Risk Review Modernization Act
(FIRRMA) established in August 2018, review scope has
been expanded (some small-scale investments, such as
investments that may include access to undisclosed
technology, are now subject to review), review period has
been lengthened, obligation of pre-screening for certain
transactions has been enforced, reviewed elements have
been added (contribution to nations of concern, influence
on cybersecurity, etc.), etc., strengthening CFIUS
authority. In November 2018, CFIUS implemented a
“Pilot Program”, which continued to apply until the final
regulations became effective on February 13, 2020.
Traditionally, CFIUS exercised jurisdiction over
businesses under the control of foreign companies, but
going forward, CFIUS will also have jurisdiction over
non-controlling investments if certain requirements are



met. In particular, when certain requirements are met,
CFIUS has jurisdiction to review any investment by a
foreign person in US businesses involved in certain critical
technologies, critical infrastructure, or the personal data of
US nationals that may pose a threat to national security,
even if the foreign person will not obtain control of the US
business. CFIUS filings are generally voluntary, but
mandatory filing is imposed on certain investments
involving US critical technology companies, and for
investments understood as an acquisition by a foreign
government substantially. CFIUS is also authorized to
review transactions of real estate that meet certain
requirements, such as those situated in and/or around
specific airports, maritime ports and military installations.

On May 21, 2020, the US Treasury released proposed
amendments to certain provisions of FIRRMA, which
came into effect on February 13, 2020. Previously,
investments to critical technologies that were subject to
mandatory declaration to CFIUS under FIRRMA were
limited to certain investments concerning critical
technologies in 27 specific industries based on the North
American Industry Classification System (NAICS). The
proposed amendments would change the requirement
based on the NAICS code to a requirement to make an
advance declaration in principle if the export of the critical
technologies to the investor would require US government
approval (e.g., Export Administration Regulations (EAR)).
The definition of “critical technologies” itself remains
unchanged. On September 15, 2020, Treasury issued a final
rule that is generally in line with the above proposed
amendments (effective October 15, 2020).

The specific procedure based on FIRRMA includes prior
submission for some investments, and upon submission of
allegations by the parties concerned or requests from
CFIUS members, CFIUS decides whether to conduct an

investigation, and, where it does, submits a report to the
President. The President decides on suspension or
prohibition of the investment on the basis of the report.

In the past, several Japanese firms had to change their
original plans because of CFIUS investigations of their
acquisitions of US firms. For example, when Toshiba
purchased the Westinghouse Electric Co in 2006, before
these Acts went into effect, an examination was conducted
by CFIUS since, among other products, Westinghouse
built nuclear power plants.

<CONCERNS>

Although the WTO Agreement has no general rules on
investment, the GATS disciplines service trade activities
through investment. Although these Acts themselves do
not necessarily violate the WTO Agreements, and like the
GATT, the GATS Agreement allows exceptions for
national security reasons under certain conditions, it is
necessary for the US to operate its investment restriction
measures in conformity with the WTO Agreement and the
GATS.

<RECENT DEVELOPMENTS>

According to the CFIUS’ latest report to Congress, of
the 187 notifications issued by CFIUS in 2020, there were
19 cases in which Japanese companies were involved. Of
the 187 cases notified, 88 cases were investigated.
Recently, CFIUS investigated the investment of Renesas
Electronics in Intersil Corporation (2017) and also in IDT
(2018). It is necessary to keep watch to ensure that these
Acts will not unfairly impact investments by Japanese
firms in the US beyond security concerns in the future.

(REFERENCE) IMPLEMENTATION STATUS OF SCREENING, ETC. BY CFIUS

No. of subject transactions, withdrawn cases, and President’s decision
(2018 - 2020)

No. of notifications No. of
. . No. of
notifications . .
No. of . notifications No. of
. . withdrawn No. of ] )
Year notifications for . . L withdrawn President’s
. during the investigations ] o
investment from ) during decisions
screening . o
Japan . mvestigations
period
2018 229 31 2 158 64 1
2019 231 46 0 113 30 1
2020 187 19 1 38 28 1
Total 647 96 3 359 122 3

No. of cases subject to notification in which Japanese companies were involved by form of transaction
(2018 - 2020)

Manufact | Mining and Public Projects,

and Construction

uring

Wholesaling, Retail and
Transport

Finance, Information &
o ] Total
Communication and Services
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Industries

39 9 7 41 96

(Prepared by the Ministry of Economy, Trade and Industry based on the “CFIUS ANNUAL REPORT TO CONGRESS
(public/unclassified version)”)
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(2) FINANCIAL SERVICES

* This particular case was included in light of the following
concerns despite it being a trade or investment policy or
measure that does not expressly violate the WTO
Agreements or other international rules.

<OUTLINE OF THE MEASURES>

The United States has diverse regulations related to
financial services; they vary from state to state. In some
states, foreign banks are prohibited from opening
branches or agencies. Of the 50 states, only a limited
number of states, such as Massachusetts, Michigan and
New York permit all types of establishments (branch,
agency, representative office, etc.).

At the federal level, recently introduced and revised
regulations require foreign banks with more than certain
amount of assets in the US to establish Intermediate
Holding Company (IHC) unless their branches or agencies
have them. There are no US federal laws or federal
regulatory agencies regulating insurance, except for a
federal law regulating the pension operations of insurance
companies. Rather, each state has its own insurance laws
and insurance regulators.

Furthermore, when it comes to reinsurance, if foreign
insurance companies undertake reinsurance from US
insurance companies across borders, then in most states
foreign insurance companies are required to either leave
an amount equivalent to 100% of their liability in a trust
account in the US as collateral, or else submit a letter of
credit to the affected reinsurance company in the US. For
the reinsurance business in the US, this measure unfairly
imposes unreasonable costs on foreign insurance
companies.

In the WTO commitments in financial services, the
United States made many reservations and has shown no
visible effort to reduce them. In addition, some states still
have clauses that discriminate against foreign firms that
are not granted exemption in the GATS Agreement, such
as a law that obligates foreign insurers to renew their
licenses every year while in-state insurers have no-time-
limit licenses.

<CONCERNS>

The US is encouraged to urgently repeal discriminatory
measures against foreign firms that are not explicitly
granted exemption in the GATS Agreement, and to
discontinue or improve regulatory measures that make
entries of foreign firms difficult from the viewpoint of
liberalizing financial services.

<RECENT DEVELOPMENTS>

In some states there have been improvements in
regulations that made it difficult for foreign companies to
enter the market. In order to revise the disadvantages
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arising from the fact that the regulations vary from state to
state, an insurance bill covering all of the US was proposed
in both houses of Congress in 2006 with the objective of
introducing an “Optional Federal Charter (OFC)” for the
insurance sector and has been under discussion.
Additionally, in July 2010, the Dodd-Frank Wall Street
Reform and Consumer Protection Act was passed. The
Federal Insurance Office was established under the
Department of the Treasury based on the aforementioned
Act. However, the Federal Insurance Office does not have
the authority to direct or regulate, and therefore the system
that each state controls financial supervision and control
remains the same.

New regulation regarding reinsurance was enacted by
the National Association of Insurance Commissioners
(NAIC) allows for a removal of the collateral that is
required when accepting reinsurance for insurance
companies that are qualified in certain conditions under
relevant regulations. In order for insurance companies to
be covered by collateral removal measures based on this
regulation, the locations of insurance companies must be
approved by NAIC as Qualified Jurisdictions and
Reciprocal Jurisdictions. In December 2019, Japan was
reapproved as a Qualified Jurisdiction and approved as a
Reciprocal Jurisdiction in January 2020.

(&)

TELECOMMUNICATIONS
SERVICES

* This particular case was included in light of the following
concerns despite it being a trade or investment policy or
measure that does not expressly violate the WTO
Agreements or other international rules.

<OUTLINE OF THE MEASURES>

The US retains foreign ownership restrictions for direct
investment in wireless telecommunications services by
virtue of Article 310 of the Federal Communications Act
(direct investment up to 20%, indirect investment up to
25% (unless the indirect investment is in the public
interest)).

In case of investment by a foreign country in radio
station licenses, “public interest” determination under the
“Foreign Carrier Entry Order” of 1996 requires the degree
of market opening in the country of the foreign company to
be at the same level as that in the US (equivalency test);
investments that exceed the upper limits of the investment
ratios may be approved after taking into consideration
other public interest factors presented by the Executive
Office of the President, including concerns over national
security, law enforcement, foreign policies, and trade
policies.

In the WTO/GATS Agreement on Basic
Telecommunications Services of February 1997, the US
retained restrictions only for direct investment (20%) and
committed to eliminate restrictions for indirect investment.



In consideration of this, with regard to indirect
investments, equivalency determination was eliminated
for WTO member countries, and the US adopted
interpretation to enable free entry in principle that, in the
FCC (Federal Communications Commission) regulations
(November 1997) on the entry of foreign carriers, the
public interest is served even when the investment by
WTO member countries does exceed 25%. However, the
regulation has not yet been eliminated. In order to ensure
a flexible network of foreign telecommunication business,
elimination of the regulation is desired. Also, concerning
the eligibility criteria of “public interest” for entry of
foreign businesses into the US market in relation to
Articles 214 and 310(b)(4) of the Federal
Communications Act as set forth by the above-mentioned
FCC regulations, preliminary reviews based on factors not
related to telecommunications policies, such as “trade
concerns”, “foreign policy”, and “significant danger to
competition”, inhibit the period and predictability for
foreign business entries, and thus constitute substantial
barriers to foreign company participation in the market.
As an example, it took an inordinately long time for a
Japanese company’s subsidiary to be granted a license.

Furthermore, these public interest examinations were
conducted by a body called “Team Telecom,” which
consisted of authorities concerned but had no legal basis.
However, in April 2020, the “Committee for the
Assessment of Foreign Participation in the United States
Telecommunications Services Sector” was established by
an Executive Order. It is desirable that information on
review criteria and procedures be disclosed and clarified
in the future in order to ensure opportunities and
predictability for foreign business entries.

<CONCERNS>

The above mentioned measures do not violate the WTO
Agreement so long as they do not contravene GATS
commitments of indirect investment on radio station
license. However, it is desirable that liberalization be
made under the spirit of the WTO Agreement.

<RECENT DEVELOPMENTS>

Japan has raised concerns and requested improvement
in the above problems on several occasions. The Federal
Communications Commission (FCC) decided to refrain
from applying the regulations for direct investments under
Article 310(b)(3) of the Federal Communications Act in
August 2012, and took measures such as clarifying some
procedures in relation to regulations on indirect
investments under Paragraph (b)(4) of the same article for
radio stations for public communications services and for
broadcasting stations in August 2013 and April 2017,
respectively. (However, these measures are not intended
to abolish the regulations).

Chapter 2 United States

PROTECTION OF INTELLECTUAL
PROPERTY
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(1) TRADEMARKS SYSTEMS
(WT/DS176, US OMNIBUS ACT
211)

Section 211 of the Omnibus Act of 1998 prohibits, under
certain conditions, US courts from approving and
executing ownership on behalf of Cuban nationals of
trademarks, etc. but this provision does not apply to US
national successors, etc.

The EU requested a bilateral WTO consultation in July
1999, alleging violations of Article 3 (national treatment)
and Article 4 (most-favored-nation obligations) of the
TRIPS Agreement (DS176; Japan participated as a third
party). Then, after going through the panel and the
Appellate Body procedures, in January 2002, the Appellate
Body found the provision in violation of Articles 3 and 4
of the TRIPS Agreement. The Appellate Body and panel
reports were adopted in February 2002, and the US
informed the panel of its intention to adhere to its WTO
obligations, but since then, no revision including abolition
of Section 211 of the Omnibus Act has been made.

At present it has not directly affected Japan’s interests,
but from the point of view of securing the effectiveness of
the WTO Agreements, it is necessary to keep watch
continuously on the status of deliberations in the Congress
to see if a similar bill is introduced.

(2) COPYRIGHT AND RELATED RIGHTS

Section 110(5) of the US Copyright Act allows some
exceptions to the public transmission rights of the
copyright holders. In subparagraph (B), it grants
exceptions for a store with small floor space or in a store
using only a small television or speaker.

The EU claimed that such provisions violate Articles 9
and 13 of the TRIPS Agreement and requested a panel to
be established (Japan participated as a third party). In June
2000, the panel submitted a report stating that the provision
did not constitute legitimate exceptions under the TRIPS
Agreement, and thus, the US measures must be brought
into conformity.

With regard to the implementation of the
recommendation, arbitration was used to determine
appropriate compensation and countermeasures. In June
2003, the US and the EU reached a temporary agreement
under which the US would compensate the EU a total of
$3.3 million. Although the agreement was in effect until
December 21, 2004, the situation had not improved and the
law has not yet been modified either. This also raises issues
regarding the effectiveness of panel recommendations, and
continued scrutiny is needed.



GOVERNMENT PROCUREMENT

US Buy AMERICAN RULES

<OQUTLINE OF THE MEASURES>

The U.S. has adopted rules for government procurement
which require the federal government and governments of
some states to purchase US-made products or use US-
made materials.

Buy American schemes are legislated as the Buy
American Act and the Buy America Act.

The Buy American Act, having come into effect in 1933,
provides that US-made products should be treated
favorably in procurement by the federal government. The
Buy American Act is implemented according to the
Federal Acquisition Regulation (FAR). The FAR provides
that, when a domestic offer is higher than a foreign offer,
a certain percentage must be added to the foreign offer,
which generally ranges from 6 to 12% in the case of goods
procurement; 6% in the case of public works; 50% in the
case of Department of Defense procurements to treat US-
made products and materials favorably.

In some cases, the Buy American Act may not apply.
The Trade Agreement Act (TAA) provides exempted
products from the Buy American Act when they come
from a country the US has signed a trade agreement with.
Specifically, procurement of products and services from
the signatories of the WTO Agreement on Government
Procurement (GPA) and countries the United States has
signed an FTA with, or “designated countries,” is
exempted from the Buy American Act to the extent of
national treatment the United States has committed to with
the countries for government procurement. However, any
product is regarded as produced in a “designated country”
only when the product is wholly manufactured or
substantially transformed in the country.

The Buy America Act offers a separate scheme from the
Buy American Act. The Act is implemented by the
Federal Highway Administration (FHWA), Federal
Transit Administration (FTA), Federal Railway
Administration  (FRA), and Federal Aviation
Administration (FAA) under their own procurement rules.
The Act requires state governments to procure steel and
other materials produced in the United States for large-
scale transport and infrastructure projects they carry out
with subsidies granted by the federal government. For
instance, when a project is financed with a federal fund
administered by the FTA, steel and other materials used
for the project must be US-made. Under criteria the FTA
has set, steel and other materials are regarded as
manufactured in the United States only when they are
fully manufactured through the processes based in the
United States and all their components are also
manufactured within the United States. However,
secondary (subordinate) parts produced in foreign
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countries are not ruled out here.

The Buy America Act is considered as free from the
obligations the US assumes under any international
agreement it has concluded. This is because of the
reservations made by the US to the application of the WTO
GPA to large-scale transport and road projects financed by
the federal government. As most of the large-scale projects
in the US are at least partially financed by the federal
government, the reservations allow the US to deny national
treatment to suppliers from other countries.

<PROBLEMS UNDER INTERNATIONAL RULES>

As described above, the US has in place schemes for
treating favorably domestic products or prohibiting
procurement of anything other than domestic products.
Depending on the manner they are implemented, the
schemes may violate the WTO GPA and other international
rules.

<RECENT DEVELOPMENTS>
EXECUTIVE ORDER ON GOVERNMENT PROCUREMENT
SYSTEM

On January 25, 2021, President Biden signed the
Executive Order on Ensuring the Future Is Made in All of
America by All of America's Workers to strengthen Buy
American rules. The Executive Order established a new
bureau under the US Office of Management and Budget
(OMB) to be in charge of the government's "Made in
America" policy, and rules were set for the Director of the
Made in America office to be appointed by the Director of
OMB. With respect to government procurement
regulations, the Executive Order stipulates that (1) federal
agencies shall provide detailed justifications to the Director
of the Made in America office when granting exemptions
from the Buy American rules in order to close existing
loopholes in the calculation of the domestic production
ratio, that (2) within 180 days of its promulgation,
proposals shall be made to amend the current Federal
Acquisition Regulation with respect to the ratio of
domestic production requirements, etc., and that a review
shall be conducted with respect to materials that cannot be
sufficiently procured in the US. In June 2021, OMB issued
a letter directing federal departments and agencies to
initiate a review of exceptions to the Buy American policy
in connection with (1) of this Executive Order. In July of
the same year, the Biden Administration issued a proposal
to revise the Federal Acquisition Regulation in relation to
(2), including a final increase in the standard ratio of
domestic procurement requirements to 75%. Since there is
no clear provision in this Executive Order that it will be
operated in a manner consistent with the WTO GPA and
other international agreements, Japan will closely monitor
how this Executive Order will be reflected and
implemented in relevant laws and regulations and request
the US to ensure that the rules are consistent with
international agreements.* With this Executive Order, the
Buy-American-related Executive Orders signed by the



previous administration (Executive Order 13788,
Executive Order 13858, and Executive Order 13975) are
null and void.

(a) THE FIXING AMERICA’S SURFACE
TRANSPORTATION (FAST) AcT FAST ACT)

The FAST Act is intended to make obligatory more use
of domestic products, including train control, power
equipment and vehicles and prototypes, and requires the
share of domestic components for a vehicle account for at
least 60%, 65%, and 70% of the cost in 2016 and 2017,
2018 and 2019, and 2020 onwards, respectively, and that
the final assembling of vehicles be carried out in the US.
The Act was scheduled to expire at the end of September
2020, but has been extended for one year. The Act was not

further extended and expired at the end of September 2021.

(b) MOVEMENTS OF NEW YORK AND TEXAS FOR
INTRODUCTION OF THEIR BUY AMERICAN AND BUY
AMERICA ACTS

In April 2018, the New York Buy American Act came
into effect in New York State. The Act requires state
agencies to purchase US-made products when procuring
goods or services above a specific amount. The Act was
scheduled to expire in April 2020, but it is unclear what
happened after that.

In Texas as well, a state law that reinforces the Buy
America Act came into effect in September 2017. A major
difference from the federal Buy America Act lies in the
level of cost increases in a project for which it is exempted
from the Buy America Act. Under the federal act, projects
are relieved from the obligation to use steel produced in
the US when that would result in an increase of cost by
0.1% or 2,500 dollars. The state law exempts a project
from the Buy America rules only when its cost would
increase by 20%.

Both state laws are mainly intended to narrow the range
of exemptions of the Buy American Act and Buy America
Act at the state level. With the reservations made by the
United States to the WTO GPA, as mentioned above, they
do not immediately violate the Agreement in terms of
trade with Japan. However, it is necessary to watch
carefully whether any movements of states for preferential
treatment or obligatory procurement of domestic products
may violate international rules.

UNILATERAL MEASURES

(1) SECTION 301 OF THE TRADE ACT
OF 1974

<OUTLINE OF THE MEASURES>

Chapter 2 United States

Section 301 of Trade Act of 1974 authorizes the United
States Trade Representative (USTR) to take action in cases
such as where US rights under a trade agreement are
violated, or where measures, policies, etc. of a foreign
country violate or are inconsistent with a trade agreement.
For amendments that had been made before to the Section,
please see page 145 of the 2016 Report on Compliance by
Major Trading Partners with Trade Agreements -WTO,
FTA/EPA and IIA-.

[INVESTIGATION PROCEDURES)]

The USTR engages in the following investigation
procedures: (a) initiates investigations into trade practices
based on complaints from interested parties or on its own
authority (Section 302); (b) simultaneously requests
consultations with the country in question (Section 303);
(c) determines whether there is any practice, etc. that
necessitates implementing an action or what action the
USTR should take, within a set period of time (for
investigations under a trade agreement, 30 days from the
conclusion of dispute settlement procedures or 18 months
from the beginning of investigation, whichever comes
sooner; for others, 12 months from the beginning of
investigation) (Section 304); and (d) implements the action,
in principle, within 30 days of the decision (though the
USTR may delay action for a period of up to 180 days)
(Section 305).

[REASON FOR MEASURES]
FOR MANDATORY ACTION (SECTION 301(A))

The USTR shall take action if the act, policy or practice
of a foreign government (a) is in violation of the GATT or
other trade agreements or otherwise denies benefits to the
US; or (b) is unjustifiable and burdens or restricts US
commerce.

FOR DISCRETIONARY ACTION (SECTION 301(B))

The USTR must take action in cases where a measure,
policy, etc. of a foreign country is unreasonable or
discriminatory and burdens or restricts US commerce and
action by the US is appropriate.

As for the meaning of “unreasonable” measures, etc.
taken by a foreign country, the law stipulates that it applies
to measures, etc. that are “not necessarily in violation of or
inconsistent with US legal rights under international laws,”
but which are “deemed to be unfair and inequitable”
(Section 301(d)(3)(A))

In addition, several measures have been cited as
examples of unreasonable measures, etc. taken by a foreign
country, such as “violation of opportunities to establish a
company,” and “denial of appropriate protection of
intellectual property rights” (Section 301(d)(3)(B)).

<PROBLEMS UNDER INTERNATIONAL RULES>
In November 1998, the EU requested WTO



consultations with the US because procedures based on
Section 304 of the Trade Act of 1974 and other provisions
could potentially permit unilateral decisions or measures
by the US government without waiting for a WTO panel
decision or WTO Dispute Settlement Body (DSB)
approval. Because no agreement was reached in the
consultations, a panel was established in March 1999.
Japan participated as a third party and presented
arguments in support of the EU’s position. The panel
report (WT/DS152/R) was adopted at the DSB meeting in
January 2000.

The panel found that the wording of Section 304 of the
Trade Act of 1974 and other provisions seemed to
contravene DSU Article 23.2, but when read in
conjunction with the interpretative guidelines for the
Trade Act prepared by the US President (Statement of
Administrative Action) and other statements by the U.S.
government (“the United States will administer those
provisions in a manner that is consistent with its
obligations under the WTO Agreement”), Section 304 and
other provisions are not WTO violations. The panel
decision is based on the assumption that the US will
adhere to statements it made during the panel meetings.
Therefore, Japan will need to continue to watch for
faithful administration of the US statement.

<RECENT DEVELOPMENTS>

(i) INVESTIGATION UNDER SECTION 301 FOR FORCED
TECHNOLOGY TRANSFER BY CHINA

On August 18, 2017, the USTR launched, on its own
authority, an investigation under Section 301 for
technology transfer pressures and other acts by China. In
March 22, 2018, the USTR found that the designated
targets of the investigation were unreasonable or
discriminatory, imposing burdens and/or restrictions on
the commercial activities of the United States. These
targets included forced technology transfer, mandatory
inclusion of certain provisions in license contracts, etc.,
systematic acquisition of US firms and theft of trade
secrets.

In response to this, the US released a candidate item list
for tariffs on Chinese products on April 3, 2018 and
imposed additional tariffs on Chinese products on July 6,
2018. Following this, on April 4, 2018, China requested
consultations at the WTO claiming that additional tariff
measures taken by the US violate most-favored-nation
treatment (Article I: 1 of the GATT) and announced that
it would impose additional tariffs on US products. On July
6, 2018, China imposed additional tariffs on US products.

After that, while the tariff war continued between the
US and China, on January 15, 2020, both countries
reached agreement on protection of intellectual property,
ban on technology transfer, elimination of trade barriers
for agricultural and marine products, opening of financial
markets, policy and transparency commitments on
currency issues, trade expansion, etc. After the agreement,
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the US lowered and postponed some of the additional
tariffs imposed on China.

China brought the US additional tariff measures to the
WTO dispute settlement procedures, and a panel report
published in September 2020 determined that the US
measures violated its most-favored-nation obligations
(Article I: 1 of the GATT) and tariff concession obligations
(Article I of the GATT). Due to the appeal by US, the case
is now pending before the Appellate Body (for more details
on this case, see Part II, Chapter 15, “2. Major Cases”).

In December of the same year, affected by the spread of
the novel coronavirus infection, the Office of the US Trade
Representative (USTR) announced a measure to exempt 99
medical-related products from the additional tariffs already
in effect against China under the Trade Act Section 301,
until March 31, 2021. After the period of the measure was
extended twice, the USTR announced on November 15,
2021 that there would be a transition period until
November 30 of the same month for all 99 medical-related
products, and an additional extension until May 31, 2022,
for 81 of the 99 products.

(ii) SECTION 301 INVESTIGATION OF FRANCE'S
DIGITAL SERVICES TAX

On July 4 and 11, 2019, the French National Assembly
and the French Senate passed the DST bill, respectively.
Then, on July 24, 2019, President Macron signed the bill
into law. The bill imposes a tax on companies with sales
above a certain amount in the EU and in France equal to
3% of their sales in France resulting from the provision of
certain types of digital services. In response to these
developments, the US Trade Representative announced
the initiation of 301 investigations into the French DST on
July 10, 2019 and released an investigation report that
recognized that France's digital services tax discriminated
against US companies and also was inconsistent with tax
principles on December 2, 2019.

At the US-France Summit Meeting held in January
2020, the two countries agreed that the French
government would suspend the imposition of its DST, that
the US would postpone the imposition of retaliatory tariff
measures on French goods, and that the discussions on
taxation rules at the OECD level would be accelerated. In
July of the same year, the US decided to implement
retaliatory tariff measures from January 6, 2021, but
announced another postponement (indefinite) on the said
scheduled implementation date. On October 8 of the same
year, following an agreement at the OECD on a review of
the international taxation system in conjunction with
digitization, the USTR announced on October 21 that the
retaliatory tariff measures against France would be
terminated.

(iii) SECTION 301 INVESTIGATION OF DIGITAL
SERVICES TAXES OF 10 COUNTRIES AND
REGIONS



On January 5, 2020, the US Trade Representative
announced the launch of a Section 301 investigation into
digital services taxes imposed or under consideration by
10 countries and regions (Austria, Brazil, Czech
Republic, EU, India, Indonesia, Italy, Spain, Turkey, and
the UK).

On January 6 and 14, 2021, investigation reports were
released on digital services taxes in a total of six
countries (Austria, India, Italy, Spain, Turkey, and the
UK), finding that the taxes discriminated against US
companies and was inconsistent with tax principles, but
the measures have not yet been implemented. On the
13th of the same month, the US released status reports on
digital services taxes in four other countries and regions
(Brazil, Czech Republic, EU, and Indonesia) and
announced the continuation of the investigation in the
future. In March of the same year, the USTR announced
retaliatory tariff measures against six countries, but the
measures remained suspended. On October § of the same
year, following an agreement at the OECD on a review
of the international taxation system in conjunction with
digitization, the USTR announced on October 21 that the
retaliatory tariff measures against Australia, Italy, Spain,
and the UK would be terminated. In addition, the USTR
announced the termination of retaliatory tariff measures
that could have been triggered against Turkey and India
on November 22 and 24 of the same year, respectively,
based on the agreements with Turkey and India on digital
taxation.

(iv) SECTION 301 INVESTIGATION INTO CURRENCY
MANIPULATION AND ILLEGAL TIMBER IN
VIETNAM

On October 2, 2020, the US Trade Representative
announced the launch of a Section 301 investigation into
Vietnam's policies related to the value of its currency,
claiming that available evidence indicates that Vietnam's
currency is undervalued and that the intervention of the
State Bank of Vietnam in the foreign exchange market
has contributed to this undervaluation. On the same day,
it also announced the launch of a Section 301
investigation into Vietnam’s importation and use of
illegal timber from Vietnam.

The investigation report, released on January 15, 2021,
found that Vietnam's policies, etc. related to currency
value were unreasonable and imposed burdens or
restrictions on the commercial activities of the US.
Specifically, while noting that it is a widely accepted
norm that policies related to the value of a currency
should not result in unfair competitive advantages in
international trade, the report also found that excessive
intervention in the foreign exchange market, which
contributed to the undervaluation of Vietnam's currency,
has substantially reduced the prices of Vietnamese goods
imported into the US, and on the other hand, has
substantially increased the prices of US goods exported
to Vietnam, thereby hindering the competitiveness of US
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companies.

Following the agreement reached between the US and
Vietnam on foreign exchange policy, the USTR decided
on July 23 of the same year to forego countermeasures
with regard to the Section 301 investigation of the
Vietnamese currency. On October 1 of the same year, the
USTR also announced the suspension of a Section 301
investigation into Vietnam’s importation and use of illegal
timber.

For other major investigations launched recently under
Section 301 of the Trade Act, please see page 147 of the
2016 Report on Compliance by Major Trading Partners
with Trade Agreements -WTO, FTA/EPA and IIA-.

(2) SECTION 232 OF THE TRADE EXPANSION
ACT OF 1962

<OUTLINE OF THE MEASURES>

Under Section 232 of the Trade Expansion Act of 1962,
the President of the US can take measures to adjust imports
of products, etc. when imports threaten national security.
Prior to the president’s decision to take measures, the
Secretary of Commerce investigates whether there is a
threat to national security from the applicable imported
products. Within 270 days after the initiation of the
investigation, the Secretary of Commerce must submit an
investigation report to the President. In the event the
Secretary of Commerce determined there was a threat to
US national security in the imported products, that would
be reported and a recommendation of whether to make
import adjustments would be issued.

Upon receipt of the report that import of the product
threatens national security, the President must decide
within 90 days whether he concurs with the findings in the
report and decide whether he will take any action (embargo,
tariff increase, import quantity limit, tariff quota,
commence negotiations to limit imports, etc.) to adjust its
imports. After the President decides to take action to adjust
imports, it will be implemented within 15 days.

[INVESTIGATION PROCEDURES)]

Upon request of the head of any department or agency,
upon application of an interested party, or upon his/her own
motion, the Secretary of Commerce: (i) immediately
initiates an appropriate investigation to determine the
effects on the national security of imports of the article
(Section 232(b)(1)(A)); and (ii) immediately provides
notice to the Secretary of Defense of any investigation
initiated (Section 232(b)(1)(B)). In the course of the
investigation, the Secretary of Commerce: (i) consults with
the Secretary of Defense regarding methodological and
policy questions raised in the investigation; (ii) seeks
information and advice from, and consult with, appropriate
officers of the US; and (iii) if it is appropriate and after
reasonable notice, holds public hearings or otherwise



affords interested parties an opportunity to present
information and advice relevant to such investigation
(Section 232(b)(2)(A)). Upon the request of the Secretary
of Commerce, the Secretary of Defense must provide the
Secretary of Commerce an assessment of the defense
requirements of any article that is the subject of an
investigation conducted (Section 232(b)(2)(B)).

Within 270 days after the launch of the investigation,
the Secretary of Commerce must submit an investigation
report to the President. When having found the imported
product threatens to impair the national security, the
Secretary of Commerce must report the findings to the
President (Section 232(b)(3)(A)). Any portion of the
report which does not contain classified information must
be published in the Federal Register (Section
232(b)(3)(B)).

<PROBLEMS UNDER INTERNATIONAL RULES>

Additional tariffs above the rate stated in the list of tariff
concessions under Section 232 of the Trade Expansion
Act of 1962, may be inconsistent with Article 2 of the
GATT (Tariff Concessions). Embargo and quantity
restrictions under the same provision may be inconsistent
with Article 11 of the GATT (Quantitative Restrictions).
It is also prohibited to seek, take or maintain voluntary
export restraints (Article 11 of the Agreement on
Safeguards). In this respect, the US invokes Article 21 of
the GATT (Security Exceptions) with respect to the
Section 232 measures on steel and aluminum import
described later. The US does not specify which
subparagraph of Article 21(b) it invokes to justify its
measures.

US and some Members argue that Article 21 of the
GATT is a self-judging clause, that the panel does not
have the authority to review the article, and that national
security is a political matter that cannot be settled through
dispute settlement procedures at the WTO. However, the
WTO panel (in DS512 and DS567) rejected such
arguments.

Allowing an excessively broad range of exceptions for
national security reasons may lead to abuse of the national
security exceptions, which could restrict international
trade and disrupt the related global markets, giving a
significant negative impact on the entire multilateral trade
system.

<RECENT DEVELOPMENTS>

Under the Trump Administration, eight Section 232
investigations were initiated ((i) steel, (ii) aluminum, (iii)
automobiles and automotive parts, (iv) uranium, (v)
titanium sponge, (vi) transformers, electrical transformers,
transformer regulators and the sheet and wound iron cores
used therein ("transformers, etc."), (vii) vanadium, and

(viii) mobile cranes). Of these, while the Secretary of
Commerce determined that uranium imports posed a threat
to US security and reported this to the President, the
President did not concur with that finding and did not take
any specific measures to restrict imports. With regard to
vanadium imports, the Secretary of Commerce reported to
the President that they found no threat to US security, and
the President did not take any special measures. The
investigation into mobile cranes was terminated after the
applicant withdrew its request.

With regard to transformers, etc., the Secreatary of
Commerce's report (recommendations) was not made
public, and only an announcement was made of an
agreement on the introduction of a monitoring system
between the US and Mexico in November 2020, without
any presidential decision being made within the statutory
timeframe. Subsequently, in July 2021, the report was
published, revealing that the Secretary of Commerce had
identified a national security threat from the imported
transformers, etc., but no measures have been taken.

Under the Biden administration, additional tariffs on
steel and aluminum under Section 232 have remained in
place, and a Section 232 investigation of neodymium
magnets has been initiated, so it will be necessary to
continue to closely monitor developments in Section 232
measures.

(a) SECTION 232 MEASURES FOR STEEL/ALUMINUM

In April 2017, the US initiated a Section 232
investigation on imported steel and aluminum.6In January
2018, the Secretary of Commerce submitted reports for
each of the investigations to the President, and on March
23,2018, the US began imposing additional tariffs of 25%
on steel and 10% on aluminum. In addition, it was decided
to impose additional tariffs on steel and aluminum
derivative products (steel nails, aluminum cables, etc.),
based on a claim that despite the implementation of Section
232 additional tariffs, imports of steel and aluminum had
increased after being processed as a downstream products
and the objective of the Section 232 measures, i.e., 80%
production capacity utilization in the US, had not been
achieved. In February 2020, the imposition of additional
tariffs on these products at the said rates (25% on steel and
10% on aluminum) began.

However, with respect to products that cannot be
sufficiently produced in the US, and products that have
national security concerns, exclusion is determined by the
Secretary of Commerce based on applications by US users
(exclusions by product category). Also, some countries are
excluded from the measure (country-specific exclusions).
Australia is exempt from additional tariffs on both steel and
aluminum. Republic of Korea (steel), Brazil (steel), and
Argentina (steel and aluminum) were also exempted from
tariff measures, but import volume restrictions were

6 Regarding the background that led to the investigation, refer to page 55 of the 2018 Report on Compliance by Major Trading Partners with Trade Agreements -
WTO, FTA/EPA and ITA-.
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introduced in their place.7 Furthermore, in October 2021,
it was announced that for steel and aluminum from the EU,
the US will implement tariff quotas to a certain extent
where additional tariffs are to be partially removed, and
that for derivative products, additional tariffs would be
removed. The tariff quotas have been in effect since
January 2022. Yet, the WTO consistency of the 25% on
steel and 10% on aluminum as secondary tariffs remains
to be questionable.

At the WTO, China, the EU, Canada, Mexico, Norway,
Russia, Turkey, India and Switzerland each brought cases
against the US regarding Section 232 measures, and
panels were established in November 2018 (in December
for India and Switzerland). However, in May 2019,
Canada and Mexico ended dispute resolution procedures,
stating that they reached a mutually satisfactory resolution
with the US® In November 2021, the procedure between
the US and the EU was suspended according to their
agreement.

The EU, China, India, Russia, and Turkey, arguing that
the measures taken by the US are in effect safeguard
measures, have initiated countermeasures under Article 8
of the Agreement of Safeguard (or rebalancing measures.
See Part II Chapter 8, 1(2)(i) and (5)(3)). In response to
this, the US argues that Section 232 measures are based
on national security and that they are not Safeguard
measures. The US made requests for consultations
rebalancing measures initiated by certain member
countries and panels were established for each case in
November 2018. In November 2021, the EU has
suspended its rebalancing measures based on the above-
mentioned US-EU agreement, and the dispute settlement
procedure for rebalancing measures between them was
also suspended.

Japan, as a US ally, has repeatedly expressed its
concerns to the US, arguing that imports of steel and
aluminum from Japan pose no threat to their national
security. At the same time, in order to accelerate and
simplify the product exclusion process to avoid adverse
effects on the industry as much as possible, Japan has
approached the US at a variety of levels. Also, as well as
other exporting countries, considering that the nature of
the US measures is essentially that of safeguard measures,
Japan has notified the WTO of its intent to reserve its
rights to take rebalancing measures (May 2018). Japan has
a systemic concern and is participating as a third party in
the panel proceedings for US Section 232 measures and
rebalancing measures against the US.

In November 2021, Japan and the US initiated talks on
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Section 232 measures on steel and aluminum. In February
2022, the US introduced tariff quotas for certain quantities
of imported steel from Japan and removed additional tariffs
on derivative products imported from Japan. The
secondary rate of 25% outside of the tariff quota for steel
is maintained, and an additional 10% tariff is maintained
for aluminum. These measures are inconsistent with the
WTO Agreement. Japan is continuing to push for the
complete removal of Section 232 measures that are
questionable in terms of WTO- consistency.

(b) 232 MEASURES REGARDING
AUTOMOBILE/AUTOMOBILE PARTS

In May 2018, the US initiated a Section 232
investigation on automobiles and automobile parts. The
Secretary of Commerce submitted an investigation report
to the president in February 2019. In May 2019, the US
found imports of automobiles and automobile parts pose a
national security threat, and directed that negotiations with
the EU, Japan and other countries should take place to
address the threat. Although the negotiation deadline
expired in November of the same year, no decision on any
measures has been made.

In the Summit Meeting between Japan and the US in
September 2018, it was agreed that both countries refrain
from taking measures against the spirit of the joint
statement during the process of the consultations, in other
words, that no additional duties based on Section 232
would be imposed on Japanese automobiles. In addition, in
the Summit Meeting between Japan and the US in
September 2019, based on the conclusion of the Japan-US
Trade Agreement and Japan-US Digital Trade Agreement,
both nations agreed that “[wlhile faithfully implementing
these agreements, both nations will refrain from taking
measures against the spirit of these agreements and this
Joint Statement”. Both nations also affirmed that this
means that no additional tariffs under Section 232 will be
imposed on Japan’s automobiles and automobile parts.

In the USMCA side letter, Canada and Mexico each
agreed with the US respectively to be excluded from
Section 232 measures up to a certain volume and amount
of automobiles and automobile parts exported to the US.
As mentioned previously, according to the WTO
agreement, taking or seeking to take voluntary export
restraints is prohibited (Safeguard Agreement Article 11),
and quantitative restrictions are generally prohibited except
for tariff quotas, etc. which are explicitly allowed in the
WTO Agreement (GATT Article 11). Such approaches as
agreeing on exclusions from Section 232 measures by
expressing certain export volume and amounts raise a

7 On March 26, it was announced that the US agreed to exempt the Republic of Korea from steel tariffs permanently, on the condition that the country receives
70% of the annual average Korean steel exports to the US between 2015 to 2017. On the other hand, it was announced that “the United States has agreed on a
range of measures with Argentina, Australia, and Brazil, including measures that will contribute to increased capacity utilization in the United States, and
measures to prevent the transshipment of steel articles and avoid import surges”, but details are unknown (Presidential Proclamations dated April 30 and May
31). However, in August 2020, it was announced that the quantitative quota for Brazilian steel products would be lowered.

On August 6, 2020, the US announced the imposition of Section 232 additional tariffs on Canadian aluminum In the same month, it also issued a statement on
strengthening export monitoring of Mexican steel products, saying that it had settled talks with the Mexican government on how to deal with increased imports

of steel products.



question on their consistency with the above agreements.

Imports of automobiles and automobile parts from
Japan, which is a US ally, pose no threat to US national
security. Rather, it greatly contributes to US industry and
employment. Also, Japan stands in opposition of measures
that contribute to managed trade that distorts free and fair
trade, and is using various opportunities to urge the US
that any measures in trade should be consistent with the
WTO agreement.

Many Japanese companies, such as automobile
manufacturers, have a presence in the US, Mexico and
Canada, conducting corporate activities utilizing the
USMCA. In light of the impact on these companies, Japan
continues to closely monitor the future developments
related to the USMCA side letters as well.

() SECTION 232 MEASURES FOR TITANIUM SPONGE

In February 2019, the US initiated a Section 232
investigation into titanium sponge. In November 2019,
DOC found these imports pose a threat to national security
and recommended the President to take measures other
than adjusting the imports. On February 27, 2020, the
President agreed with the Department of Commerce's
finding that there was a national security threat from
imports of titanium sponge, but decided not to make any
import adjustments (such as additional tariffs). However,
the President directed the DOD and DOC to form a
working group to negotiatene with Japan, whose titanium
sponge imports to US accounted for about 94%, to ensure
US access to titanium sponge for national defense and
critical industries in an emergency.

The US imports most of its titanium sponge from Japan.
Japan is a US ally and thus these imports from Japan pose
no threat to US national security. In fact, imports of
titanium sponge from Japan are highly reliable with a
well-controlled quality and supplement the insufficient
supplies in the US. These materials, in fact, support US
national security. The measures to be agreed upon in
future discussions should be consistent with the WTO
agreement. Japan is making this position to the US in
various opportunities.

(d) SECTION 232 INVESTIGATION INTO NEODYMIUM

MAGNETS

In June 2021, the 100-Day Critical Product Supply
Chain Reviews noted the importance of neodymium
magnets to both defense and civilian industrial uses
sectors. Following the report, in September, the US
initiated a Section 232 investigation into neodymium
magnets. Imports from Japan have contributed to the
strengthening of the US supply chain. Japan is a US ally,
and neodymium magnets from Japan do not pose a threat
to the US national security. Based on this position, Japan
is approaching the US regarding this product as well.

(3) SPECIAL 301
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<OQUTLINE OF THE MEASURES>

Special 301 sets forth a process introduced as a result of
a revision to Section 182 of the Trade Act of 1974 based
on Article 1303 of the Omnibus Foreign Trade and
Competitiveness Act of 1988.

Under this provision, the USTR is to identify (a)
countries that “deny adequate and effective protection to
the intellectual property rights” and (b) countries that
“deny fair and equitable market access to US persons that
rely upon intellectual property protection” as “priority
foreign countries” in the report to be submitted within 30
days after the submission of the annual National Trade
Estimate Report on Foreign Trade Barriers. The USTR
must initiate investigations and consultations with the
“priority foreign countries” within 30 days after such
identification (Section 302(b)(2)(A) and Section 303 of the
Trade Act of 1974), and within 30 days from the conclusion
of dispute settlement procedures or 6 months from the
beginning of investigations determine whether there is any
practice, etc. that necessitates implementing a
countermeasure and, if so, what action the USTR should
take (Section 304(a)(3)).

The USTR has prepared a Priority Watch List and a
Watch List to promote the process under Special 301.

<PROBLEMS UNDER INTERNATIONAL RULES>

There is the same concern as for procedures regarding
Section 301 of the Trade Act of 1974.

<RECENT DEVELOPMENTS>

In the “2021 Special 301 Report” released by the USTR
in April 2021, nine countries, namely, China, Indonesia,
India, Saudi Arabia, Russia, Ukraine, Argentina, Chile, and
Venezuela were placed on the Priority Watch List, and
another 23 countries, namely, Thailand, Vietnam, Pakistan,
Turkmenistan, Uzbekistan, Algeria, Egypt, Kuwait,
Lebanon, Romania, Turkey, Barbados, Bolivia, Brazil,
Canada, Colombia, Dominican Republic, Ecuador,
Guatemala, Mexico, Paraguay, Peru, and Trinidad and
Tobago, were placed on the Watch List.

@

US RE-EXPORT CONTROL REGIMES

<OUTLINE OF THE MEASURE>

The US export control system also applies to exports
from outside the US (re-exports) if certain conditions are
met. Subject items include: (i) US-origin products (cargoes,
software, technologies); (ii) foreign products with more
than 25% US-origin content (or more than 10% if the
destination is a terrorist supporting country, etc.); (iii)
foreign products directly manufactured from US-origin
software and technology in certain fields, and; (iv) foreign
products directly manufactured from a plant whose main
part is US-origin software and technology in certain fields.
Export of these items requires a US government permit,
even if they are exported from outside the US. This also



applies to re-exports to entities on the Entity List (a list of
foreign entities that are contrary to the security and foreign
policy interests of the US).

There is no need to impose other regulations beside the
US regulations on the exports from Japan and other
countries that are members of various international
regimes on export controls and implement sufficiently
effective export controls, as these double regulations will
impose an excessive burden on exporters. In addition, US
exporters are not obligated to provide sufficient
information on commodities exported (Export Control
Commodity Number (ECCN), etc.) to Japanese importers.
Therefore, importers, when they re-export to a third
country, have difficulties in identifying commodities and
determining the applicability of the regulation to their
commodities. This might hinder proper processes for
export control.

<PROBLEMS UNDER INTERNATIONAL RULES>

The scope of the US re-export control system is very
broad. Whether or not doing business with countries or
companies subject to sanctions by the US should be
basically a matter to be left to the judgment of each
business operator and the country in which the business
operator is located. The US attempt to exercise regulatory
control over such judgments beyond its own territory
could constitute an impermissible exercise of jurisdiction
under general international law.

<RECENT DEVELOPMENTS>

Consideration of adding emerging and foundational
technology to the list of regulated technologies was
included in the Export Control Reform Act (ECRA),
established in August 2018. Public comment has already
been solicited on the specific definitions and basic
regulation methods for these technologies, and the system
design is currently underway. In January 2020, the
Department of Commerce tentatively introduced its own
regulations on software for automating geospatial image
analysis (Al-related), one of the 14 areas of emerging
technology illustrated by the Department.

In recent years, as the battle for technological
supremacy between the US and China has intensified,
export controls have been tightened against Chinese
companies and others suspected of involvement in China's
civil-military integration strategy. In addition, the US has
taken measures to tighten export controls on the grounds
of the suppression of human rights in the Xinjiang Uyghur
Autonomous Region and other regions.

In May 2019, BIS added Huawei to the Entity List,
and exports and re-exports of goods with a US-origin
content of more than 25% that are destined for Huawei
are no longer permitted in principle (*As of August
2020, exports and re-exports of goods involving entities
on the Entity List as purchasers, intermediate consignees,
final consignees, or end users are also subject to
regulation). In May and August 2020, the Foreign Direct
Product Rule (FDPR) was revised to expand the number
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of destinations and items subject to the regulation.
Specifically, the destinations subject to the regulation
have been expanded from countries of concern, such as
former communist bloc countries and terrorist supporting
countries, to all countries and regions, including white
countries in terms of trade control, and the items subject
to the regulation have been expanded from items
regulated for national security reasons to items not subject
to the list control (such as semiconductor chips designed
and developed by companies in other countries using
technology and software of US origin). In addition,
according to the amendment of the FDPR in August of the
same year, if Huawei and its affiliated companies
(“Huawei, etc.”) listed in the Entity List are involved in
the supply chain, that is, if the exporter, etc., has or can
have knowledge that Huawei, etc., is either the purchaser,
intermediate consignee, final consignee, or end user, re-
exports from third countries are no longer permitted in
principle. This has effectively banned the export from
third countries of semiconductor chips, etc., manufactured
directly using US-origin technology and software. In June
of the same year, the US tightened its catch-all regulation
on conventional weapons for China, and in September,
added SMIC, a major Chinese semiconductor
manufacturer, to the catch-all regulation list by informing
some of its business partners of the risk of military end-
use. In December, the US established the Military End
User List (MEUL), which includes 58 Chinese companies
in the aerospace, electronics, materials, and other sectors,
making them subject to the catch-all regulation. In
January 2021, Skyrizon, a state-owned company, was
added to the list. In December 2020, the US added to the
Entity List SMIC, a major semiconductor manufacturer,
for its involvement in the civil-military integration
strategy, and DJI, a major drone manufacturer, for its
participation in the suppression of human rights through
the use of high-tech surveillance technology. In the same
month, the US announced that it would review the status
of Hong Kong, which had enjoyed preferential export
control treatment, including a wide range of permit
exceptions, compared to mainland China, and make Hong
Kong identical to mainland China in all aspects. The
number of companies and other entities on the Entity List
has continued to increase since then, with 256 China-
related companies and individuals added to the list since
May 2019.

These measures to tighten export controls, which is
unique to the US, also apply to re-exports, which can
destabilize the business environment for Japanese
companies and hinder their business predictability. In fact,
regarding the extraterritorial application of US and
Chinese export controls, in October 2020, a request for a
government-level response to the exchange of export
control measures by the US and China was submitted to
the Ministry of Economy, Trade and Industry in the joint
names of ten industry organizations.

With regard to the US re-export control system, it is
necessary to carefully incorporate the opinions of industry



and academia so as not to unduly impede corporate
activities, research activities, etc. In addition, Japan and
other allies and partners that are members of
international regimes on export controls and implement
sufficiently effective export controls should be provided
with prior coordination or notification to restrain unfair
measures, and even when measures are implemented,
predictability as well as a level playing field between the
countries concerned should be ensured.

OTHER MATTERS

CONTAINER SIZE REGULATIONS FOR
ALCOHOLIC BEVERAGES

<OUTLINE OF THE MEASURE AND CONCERNS>

In the US, distribution of distilled alcoholic beverages
and wine is allowed only in containers of specific sizes,
such as 1,000 ml, 750 ml, and 375 ml. Neither distilled
alcoholic beverages or wine can be exported to the country
in bottles of sizes traditional in Japan, for instance 1,800
ml and 720 ml.

Regarding distilled alcoholic beverages, the US
Treasury announced a proposed amendment to the
regulations on the capacity of distilled alcoholic beverages
at the time of signing the TPP12 Agreement (February
2016). A note promising that the US will proceed with the
procedures toward the regulatory amendment was
exchanged between the Japanese and US governments
(the note comes into effect on the effective date of the
TPP12 Agreement, which is not yet effective at this time).

<RECENT DEVELOPMENTS>

The US Treasury announced a proposed amendment to
federal regulations that remove the restrictions on the
quantity of distilled alcoholic beverages and wine and
solicited comments from the public (until October 2019).
At that time, the Japan National Tax Agency and Liquor
Business Associations submitted statements expressing
their support for the proposed amendment.

When the Japan-US Trade Agreement was signed
(October 2019), both nations exchanged a note promising
that the US Treasury will take the final steps on the
proposed amendment to federal regulations that remove
the restrictions on the quantity of distilled alcoholic
beverages and wine (effective on January 1, 2020).
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