
 

<Reference 2> 
MAJOR DISPUTES BY INDUSTRY 

 
The foregoing summary of major cases focused on legal issues.  In contrast, this part 

will summarize, by industry sectors, arbitral awards, with a focus on the factual background 
and decisions regarding compensation.  In cases referred to arbitration institutions such as 
ICSID or arbitration procedures under UNCITRAL rules, there are a variety of business 
sectors and governmental measures at issue.  Here we will summarize some of the more 
recent arbitral decisions regarding compensation. 
 
 
1. Energy 
 
 Petroleum Industry 
 

Occidental Exploration and Production Company v. The Republic of Ecuador, London 
Court of International Arbitration, Case No. UN3467, United States - Ecuador BIT, Final 
Award, July 1, 2004 
 

Occidental, a U.S. company, entered into a service agreement for oil production with 
Petroecuador, a state-owned company of Ecuador.  Ecuador’s domestic law was amended to 
enable production-sharing agreements, and Occidental accordingly changed the type of its 
existing agreement with Petroecuador.  After the replacement of the agreement, Occidental 
found it could no longer receive reimbursements of the value-added tax, and requested 
arbitration on the grounds of a breach of the fair and equitable treatment obligation and the 
national treatment obligation under the U.S.-Ecuador BIT.  The Ecuadorian government 
claimed that reimbursements of the value-added tax were taken into consideration in the new 
agreement. 
 

The arbitral tribunal, having examined the agreement and the relevant tax law, 
concluded that the agreement did not include reimbursements of value-added tax.  In 
connection with the claim regarding a breach of the BIT, it pointed out a misinterpretation of 
the national tax authority and ambiguous tax changes, which, although not intentional, were a 
breach of the fair and equitable treatment obligation.  As a result, it ordered the Ecuadorian 
government to reimburse value-added tax and compensate Occidental in the amount of 71.5 
million dollars plus interest. 
 
* The case is pending pursuant to the Ecuadorian government’s request for annulment 

under the U.K. Arbitration Act. 
 
 Gas Industry 
 

Petrobart Limited v. Kyrgyz Republic, SCC Case No. 126/2003, Award, March 29, 
2005 
 

Petrobart, a company registered in Gibraltar, entered into a supply contract regarding 
gas condensate with KGM, a Kyrgyz government-affiliated company.  As KGM had stopped 
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payments during the term of the contract, Petrobart initiated domestic court proceedings in 
Kyrgyz.  Petrobart acquired an enforceable court judgment requiring KGM’s payment, and 
attempted to enforce it.  However, as requested in a letter issued by the Vice Prime Minister, 
the enforcement was postponed.  During this period of delay, the Kyrgyz government 
established a separate company and transferred to it only the assets of KGM.  As a result, 
KGM went bankrupt, and Petrobart could no longer secure payment.  Petrobart requested 
arbitration, claiming a breach of the fair and equitable treatment obligation under the Energy 
Charter Treaty. 
 

The arbitral tribunal considered that, in light of the foregoing facts, Kyrgyz did not 
show due respect for the investor’s rights, and therefore was in breach of the fair and 
equitable treatment obligation.  With respect to compensation, the tribunal concluded that the 
claimant could have secured payment of 75% of the claimed amount had it not been for the 
transfer of assets, and ordered a payment to Petrobart equivalent to the amount of 
approximately 1.13 million dollars plus interest. 

 
 

 Construction of Power Plant 
 

PSEG Global Inc. and Konya Ilgin Elektrik Uretim ve Ticaret Linited Sirketi v. 
Republic of Turkey, ICSID Case No. ARB/02/5, United States - Turkey BIT, Award, January 
19, 2007 

 
PSEG, a U.S. company, planned a BOT (Build, Operate, Transfer) project for a coal-

fired power plant, and started a feasibility study after getting a permit from the Ministry of 
Energy and Natural Resources.  During the negotiation for a BOT contract, the domestic legal 
system applicable to the project was changed many times.  Among others, there was a change 
related to required company structure, as the result of which the project company was 
changed to a Turkish corporation rather than the subsidiary of a Dutch company that PSEG 
had planned at the beginning.  Because of this, PSEG was penalized by tax assessments and 
lost a Ministry of Finance guarantee.  Due to an increase in the expected cost of coal mining 
and the insertion of an arbitration article into the contract, PSEG faced difficulty in 
negotiating the price at which the government-affiliated company would purchase power.  
Ultimately, the BOT contract was not concluded and PSEG requested arbitration, claiming 
that the Turkish government breached the fair and equitable treatment obligation under the 
U.S.-Turkey BIT.  

 
In the process of the negotiation, the arbitral tribunal admitted a breach of the fair and 

equitable treatment obligation, pointing out serious negligence and inconsistent acts by the 
Turkish government, by not disclosing important points of disagreement.  It further pointed 
out that the Ministry of Energy and Natural Resources made a request to the claimant that 
exceeded what was authorized by law, and that the Ministry did not conduct negotiations 
corresponding to the change in the law.  With respect to the amount of compensation, the 
tribunal concluded that the feasibility study for the project was conducted although the 
construction of the power plant did not start, and ordered a payment to the claimant of 9 
million dollars, the amount the companies other than the claimant had paid being deducted. 
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Electricity 
 

EDF International S.A., SAUR International S.A., and Leon Participationes 
Argentinas S.A. v. Argentine Republic, ICSID Case No.  ARB/03/23, Argentina - 
France BIT, Arbitration Award, June 11, 2012 

 
 Energía Mendoza Sociedad de Estado, the formerly state-owned electricity distributor 
located in the Province of Mendoza, Argentina, was privatized and reorganized into three 
companies. One of the companies was Empresa Distribuidora de Energía de Mendoza S.A. 
(EDEMSA), created to succeed EMSE as the Province of Mendoza‘s electricity distributor. 
 In February 1998, the Province of Mendoza sought the sale of 51% of EDEMSA Class 
A shares in accordance with the provisions of Provincial Law No. 6498. In June of the same 
year, EDF International S.A., SAUR International S.A., and Leon Participationes Argentinas 
S.A. (SODEMSA) purchased the shares. The Government of Mendoza and EDEMSA signed 
a Concession Agreement in July 1998, and the claimants’ consortium was officially awarded 
ownership of 51% of EDEMSA‘s Class A shares. SODEMSA assumed control of EDEMSA 
and commenced operations on in August 1998. 
 The Concession Agreement specified that consumer bills be calculated in US dollars 
and then converted to pesos for purposes of billing; the calculated bill in US dollar terms 
would equal the billing invoice denominated in peso terms because the Convertibility Law 
fixed an exchange rate of 1:1.  
 Fixed-exchange rates were abolished after the economic crisis started in 2001, and 
there was transition to a floating-exchange rate system. Also, the Currency Clause of the 
Concession Agreement was revoked. The government of Argentina took measures for 
relevant authorities to renegotiate all public utilities agreements; however, no immunities 
were given to public concession companies including EDEMSA. This caused a large 
reduction in the claimants' profit that lead to the fall in EDEMSA stock price. 
 In June 2003, the claimants filed a request for arbitration against the government of 
Argentina contending that the measures related to the financial crisis were a violation of the 
most-favored nation and fair and equitable treatment clauses under the Argentina-France BIT. 
The arbitral tribunal concluded that the MFN Clause of the Argentina-France BIT permitted 
claimants to incorporate the umbrella clauses from the Argentina-Luxembourg or Argentina-
Germany BITs. The Concession Agreement granted to foreign investors for certain 
investment property in this case was within the scope of protection by the umbrella clause, 
thus, constituted a violation of "commitments … undertaken with respect to investors" 
(Argentina-Luxembourg BIT) and "a commitment undertaken in connection with the 
investments made by nationals or companies from the other Contracting Party" (Argentina-
Germany BIT). 
 In addition, the tribunal concluded that the failure of the Provincial government to 
raise tariffs in a timely manner, so as to restore balance when rates were set in US dollars, 
constituted unfair and inequitable treatment in and of itself. The tribunal made its 
determination on the basis of respondent’s breach of the specific commitments embodied in 
the Currency Clause followed by its failure to restore EDEMSA‘s financial equilibrium in a 
timely fashion. 
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2. Infrastructure 
 

 Water Supply 
 

Azurix v. Argentine Republic, ICSID Case No. ARB/01/12, Award, July 14, 2006 
 

The state of Buenos Aires in Argentina conducted bidding for the privatization of 
water supply services, in which ABA, an Argentinean subsidiary of Azurix, was successful.  
After commencement of the services, the state did not perform obligations under the 
concession agreement such as the obligation to complete works on the water source necessary 
to maintain the quality of potable water, and refused to increase tariffs, thereby giving rise to a 
dispute between ABA and the state.  As consultation between the parties failed, ABA applied 
for bankruptcy, and the state terminated the agreement because of an alleged breach of the 
agreement.  Azurix requested arbitration on the grounds that the state’s breach and 
termination of the agreement were (i) equivalent to expropriation and (ii) in breach of fair and 
equitable treatment. 
 

The arbitral tribunal pointed out that the tariff regime permitted under the agreement 
was not appropriately applied for political reasons.  Although the degradation in the quality of 
water was due to the state’s default in the performance of its obligations, the state attributed it 
to ABA and induced the residents not to pay their bills.  The tribunal thus supported the 
claimant’s claim (ii) above.  As compensation, it ordered payment to Azurix in the amount of 
approximately 165 million dollars as the fair market value of the concession terminated, 
taking into consideration the additional investment amount in ABA. 
 
 *The case is pending pursuant to the Argentinean government’s request for annulment 

under Article 52 of the ICSID Convention. The case was dismissed on September 1, 
2009. 

 
 

 Import and Sale of Cement  
 

Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic of Egypt, 
ICSID Case No. ARB/99/6, Award, April 12, 2002 
 

Middle East Cement Shipping and Handling Co. S.A., a Greek corporation, established 
a branch in Egypt and was engaging in the import and sale of cement.  The license issued to 
the company by the Egyptian government authorized the importation, storage and transfer of 
cement for a period of 10 years.  However, while the license still had an effective period of 
just less than four years, the Egyptian government imposed a total ban on imports of all kinds 
of Portland cement.  Consequently, the license granted to the company was effectively 
revoked and the company was unable to continue business.  In addition, the Egyptian 
government seized the ship owned by the company on the grounds that the company did not 
pay port dues, and sold the ship at auction.  The company requested arbitration, claiming that 
the license agreement and the ship had been expropriated. 
 

The arbitral tribunal recognized expropriation of the license agreement, and ordered 
compensation of lost profit taking into consideration expected sales contracts.  It also found 
that the seizure of the ship constituted illegal expropriation because it did not follow the due 
process of law by disregarding procedures such as a provision of proper notice, etc.  The 
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tribunal ordered the Egyptian government to pay compensation in the total amount of 2.19 
million dollars. 

 
 

 Construction and Operation of Airports 
 

ADC Affiliate Limited and ADC & ADMC Management Limited v. Republic of 
Hungary, ICSID Case No. ARB/03/16, Cyprus-Hungary BIT, Award, October 2, 2006 
 

ADC Affiliates, a Cypriot corporation (ultimately owned by a Canadian), and ADMC 
Management established a local corporation in Hungary, and such corporation and a 
Hungarian government organization entered into an agreement on expansion work and 
operation of the Budapest Airport.  After completion of the work, the local corporation was 
operating the airport, but due to a policy change of the Hungarian government, the 
government voided the agreement and transferred the activities of the local corporation to a 
separate corporation designated by the government.  As a result, the claimant could not 
receive dividends or management fees.  Because no compensation was paid for this transfer, 
the claimant claimed that the government’s action constituted expropriation, and requested 
arbitration based on the Cyprus-Hungary BIT. 
 

The Hungarian government argued that the measure was justified because of the 
necessity to conform to EU laws, the claimant’s breach of agreement, etc., but the arbitral 
tribunal did not accept the argument, and concluded that the measure constituted 
expropriation.  As compensation, it ordered payment to the claimant in the amount of 
approximately 7.6 million dollars. 

 
 

 Construction and Operation of Hazardous Waste Disposal Facilities 
 

Técnicas Medioambientales Tecmed, S.A. v. United Mexican States, ICSID Case No. 
ARB (AF)/00/2, Spain-Mexico BIT, Award, May 29 2003 
 

Tecmed, a Spanish company, was successful in the bidding process of a state 
government in Mexico, and commenced hazardous landfill operations.  Although the permit 
for the business was effective for five years, the company intended to operate for a longer 
period.  The company requested arbitration on the grounds that the denial of a renewal of the 
permit was (i) equivalent to expropriation and (ii) in breach of fair and equitable treatment.  
The arbitral tribunal found that, among others, the true reason for denying the renewal of the 
permit was the opposition of the local citizens, and accepted the claim regarding expropriation 
(see 2) (d) (iii) above for details).  In addition, the Tribunal indicated that the state 
government acted inconsistently by denying a renewal of the permit while having guaranteed 
to Tecmed that it would be able to continue business by relocating its site, and thus found a 
breach of fair and equitable treatment.  As compensation, it ordered the Mexican government 
to pay to Tecmed approximately 5.5 million dollars (equivalent to the market price of the 
landfill site at the time of the purchase plus subsequent additional investment and operating 
costs for two years) and interest.  It also ordered Tecmed to take all the necessary steps to 
transfer, or cause to be transferred, the assets forming the landfill promptly after the effective 
and full payment by the Mexican government. 
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Road Construction 
 
Desert Line Projects LLC v. Yemen, ICSID Case No. ARB/05/17, Arbitral rule, 

February 6, 2008 
 
Desert LineProjects (DLP), a construction company from Oman, commenced road 

construction after concluding a contract with the government of Yemen. However, since a 
dispute arose between DLP and the government in the middle of construction over the 
workload, both parties agreed on submitting the dispute to arbitration based on the Yemen 
law. The tribunal ordered the government to pay 180 million dollars to DLP. Although the 
government subsequently appealed to Yemen domestic court seeking annulment of this 
awarding, the government and DLP settled in agreeing to reduce the amount presented by the 
awarding to approximately half during the progress of the appeal proceeding. After DLP 
received partial payment from the government, the company claimed that the settlement 
agreement was forced and therefore, invalid. The company submitted to arbitration claiming 
that the action of the Yemen government was in breach of the Oman-Yemen BIT.  
 

The tribunal stated that in respect to the settlement agreement, it cannot be said to be 
valid if it was not a result of a truly fair and equitable negotiation, even if the settlement is 
about abandoning over half the amount presented by the tribunal. The tribunal then held that 
the settlement agreement was reached through force, since DLP had no other realistic choice 
besides agreeing to settle at the time. The tribunal took into account such points as DLP being 
in a state of bankruptcy at the time the company agreed on settling, that the land in which road 
construction was planned was signed by the government and that the physical safety of the 
company was threatened through such means as the arrest of DLP employees. The tribunal 
then held that this constituted as breach of fair and equitable treatment obligation, stating that 
the settlement agreement did not possess any international effect. In respect to the 
compensation, the tribunal acknowledged the restriction of the Yemen domestic arbitral 
award, ordering the Yemen government to pay the amount the tribunal award presented 
subtracted by the amount that had already been paid (approximately 3.6 billion Omani 
Riyals), in addition to one million dollar which corresponds to the damage of emotional stress, 
plus a 5% interest rate per annum to DLP.  
 
 

Highway Road Construction 
 

ADF Group Inc. v. US, ICSID Case No. ARB (AF)/00/1, NAFTA, Arbitral ruling, 
January 9, 2003 

  
ADF Group Inc. (claimant), a Canadian company, received orders from an American 

company to manufacture structures, which was part of a highway rebuilding contract between 
the US state authority and an American company. The claimant had planned to manufacture 
the structures in Canada by using steel made in the US. However, the US state authority 
indicated that since such actions do not accord with the provision to conduct all 
manufacturing processes within the US (Buy American Act) as stipulated in the contract with 
the American company, the company will not be receiving financial support from the federal 
government.  

The claimant alleged that since manufacturing within the US was virtually impossible 
and the completing the operation on time would benefit the public, its action is exempted from 
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the Buy American Act, with the American company also seeking exemption from the state 
authority. However, the state authority indicated that there existed many American companies 
that possess the same manufacturing skills as the claimant, rejecting the request.  Due to this 
decision, the claimant had to outsource majority of the manufacturing process to another 
company. The claimant submitted to ICSID arbitration claiming that this resulted in a 
significant increase of manufacturing cost. The tribunal held that in respect to national 
treatment, what should be questioned here is whether the claimant received a treatment 
different to American companies. Since in terms of the requirement to use American produced 
and manufactured steel, this was the same for American companies and claimants alike, it did 
not constitute as a breach of national treatment. In respect to the provisions prohibiting the 
request of performances, since activities under the control of states are also included within 
government procurement, the tribunal acknowledged that this becomes a subject to the 
provision on exemption of government procurement. In respect to fair and equitable 
treatment, the tribunal judged on each specific measure by the US, dismissing all allegations 
by the claimant.  

 
 
3. Service  
 
 Television Broadcasting 
 

CME Czech Republic B.V. v. The Czech Republic, UNCITRAL Arbitration 
Proceedings, Partial Award and Final Award, September 13, 2001 and March 14, 2003 
 

CME, a Dutch company held by a U.S. entrepreneur, sought to obtain a license for 
television broadcasting in the Czech Republic jointly with a local company.  The Media 
Council, which had the authority to grant licenses, under political pressure in connection with 
concerns over the acquisition of licenses by foreign investors, advised CME to change its 
business structure so CNTS, CME’s local subsidiary, would not directly own a license.  As a 
result, the broadcasting license was granted to CET21, a Czech company, and CNTS obtained 
the exclusive right to use the license, and to operate a television station.  At the time of 
granting the license, the Media Council approved this business structure, but subsequently 
changed its policy and exerted pressure by, for example, commencing procedures leading to 
the imposition of fines.  Consequently, CTNS was effectively forced to agree to surrender its 
exclusive right to use the license, thus losing its legal basis for conducting business.  CME 
requested arbitration on the grounds of expropriation and a breach of the fair and equitable 
treatment obligation under the Czech-Netherlands BIT. 
 

The arbitral tribunal upheld the claim of the claimant, and ordered the Czech 
government to pay to CME the amount of approximately 270 million dollars (equivalent to 
the fair market value of the CNTS shares held by CME) plus interest. 
 
 *Lauder, a shareholder of CME, concurrently requested arbitration against the Czech 

Republic based on the U.S.-Czech BIT.  The arbitral tribunal found a breach of the 
BIT in part in Lauder’s claims, but dismissed the claim for compensation on the 
ground that there was no nexus between the violation and damage. 

 
 Service to Public Sector 
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Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, Germany-
Argentina BIT, Award, February 6, 2007 

 
Siemens, a German company, established a subsidiary in Argentina, and made a 

successful bid for a contract to develop an immigration control system and to produce and 
distribute national identity cards.  Later, there was a regime change, and under the new 
regime, the government requested renegotiation of the price of ID cards and an increase in the 
number of the cards that would be delivered free-of-charge.  The project had started, but was 
quickly halted, and the government and Siemens started renegotiation of the contract.  In 
November 2000, Argentina had an economic crisis and enacted the “Economic-Financial 
Emergency Law,” which empowered the President to renegotiate public sector contracts, and 
the contract concerned became a subject of renegotiation.  In May 2001, based on the law, 
Argentina issued Ordinance 669/01 and terminated the contract.  Siemens submitted to 
arbitration, claiming that these acts breached the U.S.-Argentina BIT. 

 
The arbitral tribunal accepted the claim that the contract termination constituted 

expropriation, and held that compensation must be paid.  It further accepted the claim on the 
breach of the fair and equitable treatment obligation.  As the grounds for the decision, the 
tribunal pointed out that renegotiation of the contract only for the purpose of alleviating 
burden without declaring public interest negatively affected the legal stability of the 
investment by Siemens.  It also held that the Argentine government, which agreed in the 
contract to conclude agreements with its provincial governments, insisting that it was unable 
to do so for the reason of domestic structure, constituted breach of the principle of fairness.  
As compensation, the tribunal ordered the Argentine government to pay Siemens about 217 
million dollars as the total of the value of the investment, consequential damages and unpaid 
services.  The tribunal, however, rejected Siemens’ claim for a further 124 million dollars in 
lost profits. 
 
 
 Telecommunications 
 

Rumeli Telekom AS. and Telsim Mobil Telekomikasyon Hizmetleri AS. v. Kazakhstan. 
ICSID Case No. ARB/05/16, July 29, 2008 

 
The claimants, Turkish companies, established a joint venture, KaR-Tel, jointly with a 

local corporation, Investel, and acquired a GSM license from the Ministry of Transportation 
and Telecommunications of the Republic of Kazakhstan for 67.5 million U.S. dollars. KaR-
Tel concluded a contract for the establishment and examination of a GSM-standard 
communications network with the Investment Committee.  Three years later, the Investment 
Committee cancelled the contract with KaR-Tel on the grounds of a breach of contract.  
Subsequently, the local partner filed a suit against the claimant with a domestic court to 
demand the redemption of the claimants’ shares in KaR-Tel.  The claimants fought against it, 
but the Supreme Court admitted the compulsory redemption of shares.  The claimants 
requested arbitration, alleging that these acts taken by the government of Kazakhstan breach 
the Turkey-Kazakhstan BIT. 

 
The arbitral tribunal concluded that the Turkey-Kazakhstan BIT does not provide for 

fair and equitable treatment obligation, but under the most-favored-nation clause in that BIT, 
the fair and equitable treatment shall be enjoyed equally in conjunction with the U.K.-
Kazakhstan BIT.  The tribunal then stated that the cancellation of the contract without proper 
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procedures as provided in the contract ignored the reasonable and legitimate expectations of 
investors.  The tribunal further stated that the investigation by the Working Group, which was 
established to investigate the contract with KaR-Tel, lacked transparency and due process in 
that it found KaR-Tel’s default without providing the claimants with any real opportunity to 
present their position.  Based on that statement, the tribunal determined that the acts of the 
government of Kazakhstan were in breach of the fair and equitable treatment obligation and 
admitted the allegation of expropriation as well (refer to 2)(d)(iv) above).  The tribunal stated 
that the fair market value of claimants’ shares at the time of the expropriation is appropriate 
for the compensation and ordered the government to pay to the claimants 1.25 million U.S. 
dollars and the interest thereon from October 30, 2003, when the Supreme Court admitted the 
compulsory redemption of shares, until the date of the payment.  
 
 
3. Others 
 
 Land Development 
 

MTD Equity Sdn. Bhd. & MTD Chile S.A. v. Chile, ICSID Case No. ARB/01/7, 
Award, May 25 2004 
 

MTD, a Malaysian company, planned to develop a district in the suburbs of Santiago, 
Chile, as a planned community.  Based on the understanding that the zoning of the area would 
be changed, it obtained the approval of the Foreign Investment Commission on the investment 
project, and invested approximately 17 million dollars in the local subsidiary.  After the 
investment, because the Ministry of Housing and Urban Development did not approve 
changes in zoning on the ground that it was against city planning policy, the project was 
suspended.  MTD requested arbitration on the grounds that the rejection of changes in zoning 
after investment (i) was in breach of the fair and equitable treatment obligation and (ii) 
constituted expropriation under the Malaysia-Chile BIT. 
 

The arbitral tribunal indicated that Chile engaged in inconsistent acts in connection 
with the project despite the existence of a cooperative mechanism among the governmental 
organizations under the legal system of Chile, and that it was an act which frustrated the 
expectations of the investor.  It therefore found a breach of the fair and equitable treatment 
obligation.  On the other hand, it also indicated that the claimant had performed inadequate 
due diligence in making its investment decisions, for example, by failing to examine the 
relevant regulations.  As a result, it ordered Chile to pay to MTD a portion of the claim in the 
amount of approximately 5.8 dollars as compensation. 
 

Agriculture 
 

Bernardus and others v. Zimbabwe, ICSIC Case NoARB5/6., Arbitral rule, April 1, 
2009  
 

Thirteen Dutch investors possessed a farm in Zimbabwe. Immediately after the new 
constitution in 2000 that approved the government to appropriate land without compensation 
was voted down by the public vote, retired military personnel started occupying the farm 
illegally. According to the plaintiffs, such an action had received support from the ruling party 
and the army. According to the constitution in which the government revised later on, former 
colonial masters had the obligation to pay for the farm in which they acquired by force; and if 
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they were to refuse, the Zimbabwe government did not have any obligation to compensate. 
The Zimbabwe senate enacted a law which stipulated that those who possessed land as of 
March 2001 will not be order to leave by judicial decision. 
 

The claimants commenced international investment arbitration in 2003 since they did 
not receive compensation for expropriation or illegal occupation by negotiating with the 
Zimbabwe government. Although the Zimbabwe government did acknowledge not having 
paid compensation, they alleged that land appropriation did not constitute a breach in 
investment treaty since it was a measure conducted non-discriminatingly and according to the 
law with public purpose. Furthermore, as a reason why the plaintiffs had not received 
compensation, the government indicated that the plaintiffs had not processed a procedure in 
accordance to the domestic law of Zimbabwe which stipulated that a portion of the farm’s 
value will be compensated. The tribunal indicated that even if the government had fulfilled 
other requirements that justified appropriation, if the compensation had not been paid, it will 
constitute as a breach of treaty. Furthermore, the tribunal stated that the Zimbabwe domestic 
law does not offer complete compensation stated in the investment agreement, and that the 
investment agreement had no provisions stipulating that international arbitration cannot be 
used if domestic procedure has not been completed, thereby ordering the Zimbabwe 
government to pay the compensatory payment. 
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