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Have you ever heard of these examples?

Technical data of semiconductor 

memories managed as secret was 

divulged by an ex-employee of a 

business partner to an overseas 

competitor.

(The ex-employee was sentenced 

to imprisonment)

After the release of a new game 

console with a characteristic design, 

goods of a similar form started 

appearing.A steel maker falsified inspection data of metal 

products as if they met quality standards.

(The maker was sentenced to a fine 

of 100 million yen)

Beef 100%

Minced meat

Minced meat containing pork was shipped 

with a label of ñminced beef.ò Beef croquettes 

made with such meat were recalled.

(A companyôs president was sentenced 

           to imprisonment)
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These actions are prohibited 

by the Unfair Competition 

Prevention  Act.STOP

A companyôs tightly-controlled 

client list was taken away by an

ex-employee while in office 

and used by another company.
Selling a product with the 

same name as anotherôs

best-selling product.

Selling a malicious program that 

allows users to watch pay satellite 

television programs for free without 

permission.

(The seller was arrested)

Brazilian chicken thighs with 

false indications of origin (e.g., 

ñMade in Miyazaki, Japanò) 

were delivered to a school 

lunch center.

(The companyôs officer was 

arrested)

About 40 million yen was given to a foreign 

official for the purpose of obtaining tacit approval 

for violating the permit conditions.

(Three persons, including a former 

operating officer, of a Japanese company 

received suspended sentences)
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The purpose of this Act is to provide measures for preventing unfair competition and 

compensating loss or damage caused by such competition, in order to ensure fair competition 

among businesses and the proper implementation of related international agreements, 

thereby contributing to the sound development of the national economy.

Article 1

Measures for prevention of unfair competition, injunction for unfair competition, 

and compensation for loss or damage caused by such competition

Promotion of fair competition among businesses
¸ Protection of business interests

¸ Maintenance of fair competition order 

Implementation of related international agreements
¸ Paris Convention, Madrid Agreement*, TRIPS 

Agreement, OECD Anti-Bribery Convention, etc.

Sound development of 

the national economy

Final purpose

Specific measures

Purpose Purpose

*Madrid Agreement for the 

Repression of False or Deceptive 

Indications of Source on Goods

. Purpose of the Unfair Competition Prevention Act

(Ÿ Public interests)

(ŸPrivate interests)
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1911 (Meiji 44)          The bill for the Act was considered, inspired by the amendment of Act Against Unfair Competition in Germany (1909)

1926 (Taisho 15) A bill was drafted in response to the Paris Convention for the Protection of Industrial Property (the Hague Act)

       

ẇ Japanôs industry was still underdeveloped

ẇ Issues related to interpretation of the Civil Code

(No legal liability arises from acts of ñnon-infringement of rightsò)

Ẇ Consideration for international situation

(e.g., increase in imitation of Japanese goods by foreign companies along with the development of Japanese 

industry, growing foreign demand for Japanôs legislative effort, necessity of Japan to join the Paris 

Convention)

Ẇ Changes in the interpretation of the Civil Code

(Requirements for a tort changed from ñinfringement of rightsò to ñIllegalityò)

Moves toward enactment

Amendment of the Act in the Showa era

2. History of the Unfair Competition Prevention Act

Enactment of the Unfair Competition 

Prevention Act was postponed.

1934 (Showa 9)       The Act was enacted to fulfil the obligations under the Paris Convention (the Hague Act, 1925) following its ratification by Japan

1938 (Showa 13)     Partially amended in response to the London Act of the Paris Convention

1950 (Showa 25)     Partially amended to ensure international credibility in response to the instructions given under memorandum from GHQ to 

           the Japanese government

1953 (Showa 28)     Partially amended in response to the Madrid Agreement for the Repression of False or Deceptive Indications of Source on Goods

1965 (Showa 40)     Partially amended in response to the Lisbon Act of the Paris Convention and the Madrid Agreement

1975 (Showa 50)     Partially amended in response to the Stockholm Act of the Paris Convention



1990 (Heisei 2)        Wrongful act involving ñtrade secretsò was added as acts of unfair competition (enforced on June 15, 1991) in anticipation of 

                                 the GATT Uruguay Round negotiations

1993 (Heisei 5)        Overall amendment (including [1] change of text to hiragana, [2] specification of the purpose of the Act, [3] expansion of types of

          unfair competition acts (acts of unauthorized use of famous indication of goods or business; acts of imitating the form of another

         personôs goods), [4] addition of provisions for presumption of amounts for loss or damage, and [5] establishment of provisions for

         imposing heavier penalties on corporations) (enforced on May 1, 1994)

1998 (Heisei 10) Establishment of the crime of bribery of foreign public officials (enforced on February 15, 1999) to implement the OECD 

          Anti-Bribery Convention

1999 (Heisei 11) Wrongful act involving ñtechnological restriction measuresò was added as acts of unfair competition (enforced on October 1, 1999) 

          to protect digital content

2001 (Heisei 13)      [1] Wrongful act involving domain names was added as acts of unfair competition, and [2] expansion of regulatory subjects of 

          the crime of bribery of foreign public officials (enforced on December 25, 2001)

2003 (Heisei 15)  [1] Introduction of criminal protection of trade secrets, [2] strengthening of civil remedies, and [3] responses to the networking

          environment (enforced on January 1, 2004) to implement the items identified in the Intellectual Property Policy Outline

          (July 2002)

2004 (Heisei 16)      [1] Addition of crimes committed outside Japan to the subject of punishment for the crime of bribery of foreign public officials

          (enforced on January 1, 2005)

          [2] Strengthening of the protection of trade secrets and facilitation of proving acts of infringement (e.g., introduction of the 

          protective order system, and establishment of requirements and procedures for suspension of public disclosure in litigation  

          where trade secrets are at issue) (the act partially amending the Court Act, etc.) (enforced on April 1, 2005)

2005 (Heisei 17)      Strengthening of the protection of trade secrets, strengthening of measures against imitation and pirated products, strengthening 

          of penalties, and arrangement of article numbers (enforced on November 1, 2005)

          Ÿ Introduction of the system of import injunction at customs for goods, etc., that constitute the act of creating confusion with 

          well-known indications (partial amendment of the Customs Tariff Act)

8

Major amendments of the Act since the Heisei era



2006 (Heisei 18)      Strengthening of criminal penalties involving crimes of violation of trade secrets and protective order; and strengthening of 

          criminal penalties for acts of imitating the form of another personôs goods (enforced on January 1, 2007)

          Ÿ Introduction of the system of export injunction at customs for goods violating the Unfair Competition Prevention Act (partial 

          amendment of the Customs Act) (enforced on January 1, 2007)

2009 (Heisei 21)      Strengthening of penalties for crimes of trade secret infringement (e.g., [1] addition of acts of unjustly continuing to possess trade 

          secrets (acts of unjust possession) as punishable acts and [2] expansion of purpose requirements (changed from the purpose of 

          unfair competition to the purpose of wrongful gain or to cause damage)) (enforced on July 1, 2010)

2011 (Heisei 23)     [1] Establishment of the criminal litigation proceedings to protect the content of trade secrets (e.g. protective rulings, ruling on a 

         naming, etc., and examination of witnesses on days other than trial dates), [2] strengthening of discipline for technological 

         restriction measures (expansion of the scope of regulated devices, introduction of criminal penalties, and subjects of the system 

         for import/export injunction at customs (partial amendment of the Customs Act)) (enforced on December 1, 2011)

2015 (Heisei 27)     [1] Strengthening of deterrence against acts of trade secret infringement (introduction of heavier statutory penalties, definition of 

         such acts as offences prosecutable without complaint, addition of provisions for presumption of unauthorized use, and regulation 

         of acts such as the act of transferring things created by infringement of trade secrets); and [2] Arrangement of the scope 

         of punishment for the crime of trade secret infringement (expansion of the scope of punishment for attempted offences,

        subsequent acquirers and crimes committed outside Japan) (enforced on January 1, 2016; only the part of the extension of 

         statute of limitations was enforced on July 10, 2015) 

         Ÿ Introduction of the system for import/export injunction at customs against things created by infringement of trade secrets

         (partial amendment of the Customs Act in 2016) (enforced on June 1, 2016)

2018 (Heisei 30)     [1] Wrongful act involving ñshared data with limited accessò was added as acts of unfair competition; [2] strengthening of discipline

         for technological restriction measures, and [3] enhancement of evidence gathering procedures ([2] was enforced on November 29,

         2018; [1] and [3], July 1, 2019)

2023 (Reiwa 5)       [1] The act of providing goods that imitate the form of another personôs goods through telecommunications lines was added as 

         acts of unfair competition; [2] expansion of the protection of trade secrets and shared data with limited access (review of the 

         definition of shared data with limited access, expansion of the provisions on calculation of amounts for loss or damage and

         provision for presumption of use, etc., and addition of procedures for international trade secret infringement (jurisdiction,

        applicable scope)); and [3] strengthening of discipline for the crime of bribery of foreign public officials (introduction of heavier

        statutory penalties; expansion of locational scope of application), etc. (enforced on April 1, 2024)

8
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3. The position of the Act in the Japanese legal system

1 Relationship with the Civil Code: Special law of tort law
ü Article 709 of the Civil Code  Ÿ Claim for compensation for loss or damage caused by tort

ñA person that has intentionally or negligently infringed the rights or legally protected interests of 

another person is liable to compensate for damage resulting in consequenceò

ü Unfair Competition Prevention Act Ÿ Legally establishes the right to claim for an injunction

2 Relationship with intellectual property law: The Act as part of intellectual property law

ü Ensuring protection of intellectual property through regulations (i.e., conduct control) of acts that fall 
under ñunfair competitionò

 Note: Industrial property law (patent, utility model, design, trademark) ensures protection of intellectual 

property by means of granting rights to objects of law (creation of rights)

3 Relationship with the Penal Code and the Code of Criminal Procedure: 

    Supplementation, etc., by punishment of wrongful acts involving foreign bribery and trade secrets

ü Supplementing the crimes of fraud, bribery, theft, misappropriation, etc.

ü Statute of limitation period for corporate punishment (extended up to the limitation period for the 
relevant individualôs crime that serves as the basis for corporate punishment)

ü Special provisions on criminal proceedings for the crime of trade secret infringement

4 Relationship with the Antimonopoly Act, etc.: Playing a part in maintaining the 
competitive order

ü Antimonopoly Act (Act on Prohibition of Private Monopolization and Maintenance of Fair Trade)

 ΜMaintenance of ñfair and freeò competitive order

ü Truth-in-advertising law (Act against Unjustifiable Premiums and Misleading Representations)

 ΜProtection of general consumers' interests (general consumers' voluntary and rational choice-making)

         etc.
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Social cost : High

Clarity of regulated acts : High

Social cost : Low

Clarity of regulated acts :

 Low

Types of intellectual 

property laws
Advantage Disadvantage

Examination-based 

registration / 

right-granting type

Patent Act

Design Act

Trademark Act

Whether the intellectual property deserves protection 

can be determined at the right-granting stage

By establishing examination bodies outside the 

judicial branch, the mitigation of burdens on courts 

and stable and high-quality decisions by specialized 

bodies can be expected.

Examiners are required

Registration organizations 

are required

Non-examination-based 

registration / 

right-granting type

(Utility Model Act)

Clarification of presence / absence of rights

By allowing the transfer of intellectual property based 

on the registration system, there can be a greater 

variety of means of recouping funds

Registration organizations are 

required

No registration / 

right-granting type

(Copyright Act)

Slightly stronger protection than the conduct-

controlling type

(allowed to claim for an injunction without reference to 

requirements of infringement of business interests)

Potentially over-protective, 

depending on the subject to 

protection

Conduct-controlling type

(Unfair Competition 

Prevention Act)

Types of illegal acts are clearer than those in tort law
Transfer of the protected status 

may not be allowed

Tort law Allowing flexible responses to new cases

Lacking clarity of the 

regulated acts

Only allowed to claim for 

compensation for loss or 

damage

Protection by contract
Protection is available according to the intention of 

the relevant party

No effect on third parties (i.e., 

parties other than the 

contracting parties)

(Reference) Structured understanding of Japanese intellectual property laws
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4. System of the Unfair Competition Prevention Act (entire structure of the Act)
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Civil and criminal measures are available ([1][2][3][4][6][8])
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Definitions of unfair competition (Article 2)
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Criminal measures only

Content of measures
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Ẇ Right to claim for an injunction        (Art. 3)

Ẇ Right to claim for compensation for loss or damage     (Art. 4)

Ẇ Presumption of amounts for loss or damage / 

       unauthorized use    (e.g., Art. 5)

Ẇ Order of document submission        (Art. 7)

Ẇ Civil procedural protection of trade secrets        (e.g., Art. 10)

(Protective order, restriction on inspection of 

       case records, non-public trial)

Ẇ Measures to restore business reputation       (Art. 14)

Ẇ Procedures for international trade secrets infringement  (e.g., Art. 19-2)

(Jurisdiction, scope of application)

Civil measures

Prohibited acts under 

international agreements

Purpose of the Act (Article 1)

Special provisions on criminal proceedings for the protection of the 

content of trade secrets (e.g., paraphrase of the content of trade secrets, 

and examination to be conducted on days other than trial dates)

Special provisions on criminal proceedings (Arts. 23 - 31)
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e.g., procedures for confiscation of assets that belong to third parties, for preservation for the 

freezing of assets, or for mutual legal assistance concerning confiscation

Procedures for confiscation (Arts. 32 - 40)

Civil measures only ([5][7][9][10])
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The following punishments are provided for persons who committed a certain act of unfair competition.

Ẇ Penal provisions (Art. 21)  Note: Cumulative imposition applicable to any of the following

- Crime of bribery of foreign public officials : 

Imprisonment for not more than 10 years, a fine of not more than 30 million yen, or both

- Crime of trade secrets infringement : 

Imprisonment for not more than 10 years, a fine of not more than 20 million yen 

(or not more than 30 million yen for overseas use, etc.), or both

- Others : Imprisonment for not more than 5 years, a fine of not more than 5 million yen, or both

Ẇ Dual criminal liability provisions (Art. 22)

- Crime of bribery of foreign public officials : A fine of not more than 1 billion yen

- Crime of trade secrets infringement (in part) : 

A fine of not more than 500 million yen (or 1 billion yen for overseas use, etc.)

- Others : A fine of not more than 300 million yen

Ẇ Punishment of acts outside Japan (Art. 21(8), (9), (10) and (11))

(Crimes of trade secrets infringement and of bribery of foreign public officials, 

  and violation of protective order)

Ẇ Confiscation of unjust proceeds, etc., gained from acts of trade secrets infringement 

 (e.g., Art. 21(13))

Criminal measures (criminal penalties)
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(Reference) Prohibited acts and remedial measures under the Unfair Competition Prevention Act

*1 Calculation method for the presumed amount under Article 5 (Presumption of amounts for loss or damage)

Para. (1) : Infringed partyôs profit per unit of goods ú transferred quantity of the infringing goods (Item (i))

ṧ
                   Reasonable royalties proportionate to the quantity deducted pursuant to item (i) (Item (ii))

                    ẄA quantity of relevant things exceeding the quantity proportionate to the infringed partyôs ability 
                       to sell, etc., or a quantity of the things corresponding to circumstances, if any, that would have 

                       prevented the infringed party from selling, is to be deducted from the transferred quantity of the 

                       infringing goods under item (i).

Para. (2) : Profit made by the infringer

Para. (3) : Amount equivalent to royalties

*2 Content of criminal measures

[1](Individual) Imprisonment of not more than 10 years, a fine of not more than 30 million yen, or both 

(Corporation) A fine of not more than 1 billion yen

[2](Individual) Imprisonment of not more than 10 years, a fine of not more than 20 million yen, or both 

(Corporation) A fine of not more than 500 million yen

[3](Individual) Imprisonment of not more than 5 years, a fine of not more than 5 million yen, or both  

(Corporation) A fine of not more than 300 million yen

Types of prohibited acts
Corresponding

provisions

Relevant

international

treaties

Civil measures Criminal measures *2

Border 

measures

(Customs 

Act)

Right to 

claim for 

an 

injunction 

(Art. 3)

Right to 

claim for 

compensati

on for loss 

or damage 

(Art. 4)

Provisions for presumption of 

amounts for loss or damage (Art. 5) *1 Presumption

of use

(Art. 5-2)

Determination 

of reasonable 

amount of 

loss or 

damage

(Art. 9)

Penal 

provisions

(Art. 21(1)-(5))

Punishment 

for an attempt 

of offences

(Art. 21(6))

Provisions for  

confiscation

Dual criminal liability 

provisions

(Art. 22(1))
Para. (1) Para. (2) Para. (3)

U
n
fa

ir c
o
m

p
e
titio

n

Creation of confusion with well-known

indication of goods or business
Art. 2(1)(i)

Art. 10-2(3)1 of 

the Paris 

Convention
[3] [3]

Unauthorized use of a famous

indication of goods or business
Art. 2(1)(ii) [3] [3]

Provision of goods that imitate the

form of another person's goods
Art. 2(1)(iii) [3] [3]

Infringement of trade secrets Art. 2(1)(iv)-(x)
Art. 39(2) of 

TRIPS Agreement
(Excluding 

item (x))

(Manufacturi

ng methods, 

etc., only)

[2]
([1] for 

overseas use, 

etc.,)

(Except some 

exceptions)

[2] (Partially 

applicable)

([1] for overseas use, 

etc. (partially 

applicable))

Wrongful acquisition, etc., of

shared data with limited access
Art. 2(1)(xi)-(xvi)

Provision of adevices to defeat

technological restriction measures
Art. 2(1)(xvii)

 and (xviii)
[3] [3]

Wrongful acquisition, etc.,

of domain names
Art. 2(1)(xix)

Indication that misleads as to the place of

origin, quality, etc., of goods or services
Art. 2(1)(xx)

Arts. 10(1) and 10-

2(3)3 of the Paris 

Convention
[3] [3]

Acts of harming the business reputation Art. 2(1)(xxi)
Art. 10-2(3)2 of

the Paris 

Convention

Unauthorized use of a trademark

by agents, etc. 
Art. 2(1)(xxii)

Art. 6-7 of

the Paris 

Convention
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Unauthorized use of a foreign state's 

national flag, coat of arms, etc.
Art. 16

Arts. 6-3(1)a, (9) 

and (2) of the Paris 

Convention
[3] [3]

Unauthorized use of marks of international 

organizations
Art. 17

Art. 6-3(1)b of the 

Paris Convention
[3] [3]

Bribery of a foreign public official, etc. Art. 18
OECD Anti-Bribery 

Convention
[1] [1]

O
th

e
rs

Violation of protective order Art. 10 [3] [3]



  The act of creating confusion with another person's goods or business by using an 

indication of goods or business (meaning a name, trade name, trademark, marks, 

containers, or packaging for goods belonging to a person's business, or any other 

indication of a person's goods or business; the same applies below) that is identical or 

similar to another person's indication of goods or business that is well-known among 

consumers as belonging to that person, or by transferring, delivering, displaying for the 

purpose of transfer or delivery, exporting, importing, or providing through 

telecommunications lines goods that use such an indication

The act of creating confusion with another person's goods or 

business, by using an indication of goods or business that is 

identical or similar to another person's indication of goods or 

business that is well-known among consumers as belonging to 

that person

For a competitor whose shops 

used an external appearance 

that is similar to that of the 

shops of ñKomedaôs Coffee,ò a 

famous coffee chain, a court 

prohibited the competitor from 

using such appearance for its 

shops.
(Tokyo District Court judgment of December 

19, 2016)

Authentic product Similar product

(Tokyo District Court judgement of June 18, 2019)

A court approved a request for 

cancellation of the trade name 

registration of a business who used 

the same indication as ñ

ò(Walkman) (i.e., Sonyôs famous 

indication) for its signboards while 

using the trade name ñ

ò(Walkman LLC). 
(Chiba District Court judgement of April 17, 1996)

5. Overview of types of acts of unfair competition (1)

(Tokyo District Court judgement 

of December 26, 2008)

Civil provisions (Article 2(1)(i))

[1] Using a common name for goods or business or an indication of goods or

 business that is in common usage in the manner this is normally done 

(Paragraph (1), item (i))

Examples)

   Common name: ñBentoò; ñSakeò; ñShoyuò; ñKurozuò; ñBeniimo Tartò

 Indication that is in common usage: ñMakunouchiò (lunch box); sign pole (barber)

[2] Using oneôs own name without wrongful purpose (Paragraph (1), item (ii))

[3] Using a registered trademark that is registered in the consent system without

 wrongful purpose (Paragraph (1), item (iii))

[4] Using an indication without wrongful purpose prior to another personôs 

indication becoming well-known (Paragraph (1), item (iv))

Exclusion from Application (Article 19)
See pages 52-53

[1] Acts of creating confusion with 

well-known indications of goods or 

business
(Arts. 2(1)(i) and 21(3)(i)) 

Case example 
(Civil)

Case example 
(Civil)

Case example 
(Civil)

Case example 
(Civil)

Authentic product

(BAO BAO ISSEY MIYAKE)
Similar product
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  If a person, for a wrongful purpose, commits any act of unfair competition stated in Article 2, 

paragraph (1), item (i) or (xx)

Ÿ Penal provisions: Imprisonment for not more than 5 years or a fine of not more than 5 

million yen (or both) 

                   For dual criminal liability provisions, a fine of not more than 300 million 

yen (Article 22(1)(iii))

Criminal provisions (Article 21(3)(i))

Ẅ ñIndication of goods or businessò (Article 2(1)(i)) Form of goodsMoving billboard

Ҝ Indication must indicate the ñsource of goodsò or 

ñbusiness entityò!

- ñTrademarkò means the trademark provided in Article 2(1) of the 

Trademark Act (Art. 2(2))

- ñMarksò means the mark provided in Article 2(1) of the 

Trademark Act (Art. 2(3))

Ẅ ñWell-known among consumersò (Well-knownness)

- ñConsumersò: the opposing parties in transactions of goods or business, including businesses at each stage up to the final consumers.

- ñWell-knownò: Not necessary to be known throughout the country, but enough to be wellknown only in a region.

Customs Act (Articles 69-4 and 69-13)

Border measures

See pages 67-73

See pages 74-77

Trademark Container for goods
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Ẅ ñAct of creating confusion with another person's goods or businessò

Ҝ For confusion, it does not need to occur in reality, 

     but it is sufficient if there is a likelihood of occurrence.

Ҝ ñConfusion in a broad senseò is also deemed to be 

included.

- ñConfusion in a narrow senseò : Act of creating confusion with a direct business entity on the 

premise of the existence of competitive relationship

- ñConfusion in a broad senseò   : Act of misleading into believing that there is a close business 

connection or a relationship belonging to a group engaged in 

a commercialization business using the same indication

- A name, trade name, trademark, or marks belonging 

to a person's business

- Containers/packaging for goods

- Any other indication of a person's goods or business

Note: ñIndication of goods or businessò must have an ability to self-distinguish itself from 

others or a function of indicating the source, and does not include the indication that 

merely indicates the use or content. For example, in a judicial precedent, a court held 

that a title of a book or film does not fall under ñindication of goods or businessò 

because the title is intended to specify the book or film that constitutes a work and is 

not recognized as an indication that identifies other goods, or their place of origin or 

broadcasting/distribution business entity.



The act of using another person's famous indication of goods or 

business as one's own

  The act of using an indication of goods or business that is identical or similar 

to another person's famous indication of goods or business as one's own, or 

the act of transferring, delivering, displaying for the purpose of transfer or 

delivery, exporting, importing, or providing through telecommunications lines 

goods using such an indication

Civil provisions (Article 2(1)(ii))

Abuse of the power to 

attract customers

Dilution of the brand image

It doesnôt create 

confusion, buté

5. Overview of types of acts of unfair competition (2)

15

Tarnishing of 

the brand image

[1] Using a common name for goods or business or an indication of goods or

business that is in common usage in the manner this is normally done (Paragraph 

(1), item (i))

[2] Using oneôs own name without wrongful purpose (paragraph (1), item (ii))

[3] Using a registered trademark that is registered in the consent system without 

wrongful purpose (Paragraph (1), item (iii))

[4] Using an indication without wrongful purpose prior to another person's indication 

becoming famous (Paragraph (1), item (v))

Exclusion from Application (Article 19)

[2] Acts of unauthorized use of famous 

indications of goods or business 
(Articles 2(1)(ii) and 21(3)(ii))

?

ύCHANELLύ

See pages 52-53
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  If a person, for the purpose of wrongful gain through the use of the reputation or fame of 

another personôs famous indication of goods or business, or for the purpose of injuring that 

reputation or fame, commits any act of unfair competition stated in Article 2, paragraph (1), 

item (ii)

Ÿ Penal provisions: Imprisonment for not more than 5 years or a fine of not more than 5         

million yen (or both) 

                                 For dual criminal liability provisions, a fine of not more than 300 million 

yen (Article 22(1)(iii))

Criminal provisions (Article 21(3)(ii))

ÅNeeds to be well known throughout the country ï not enough to be merely ñwell known.ò

ÅKnown to not only clients or consumers belonging to a specific field but also society at large as an indication of a 

specific person.

Ἒ ñFamousò

Customs Act (Articles 69-4 and 69-13)

Border measures

See pages 67-73 See pages 74-77
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Case example 
(Civil)

Plaintiffôs indicationDefendantôs goods

(Louis Vuitton Case, Intellectual Property High Court 

judgement of October 23, 2018)

Courts issued injunctions preventing credit companies, 

construction firms and investment funds from using 

Mitsubishiôs name and mark (three-diamond mark) because 

they are famous as the indication that indicates the 

Mitsubishi Group and companies belonging thereto.

(Mitsubishi Credit Case, Intellectual Property High Court judgement of 

July 28, 2010)

(Mitsubishi Home Case, Tokyo District Court judgement of July 18, 

2002)

Mitsubishi Quantum Fund Case, Tokyo District Court judgement of 

April 25, 2002)

For the defendant who used indications such as ñMariCarò and 

character costumes that are similar to those of Nintendoôs 

ñMARIO KART,ò ñMario,ò etc., the court ordered them to cease 

use, etc., and pay compensation on the grounds that they 

constitute acts of unauthorized use of famous indications.

Plaintiffôs indicationDefendantôs costume

(MariCar Case, Intellectual Property High Court judgement 

of January 29, 2020)

Case example 
(Civil)

Case example 
(Civil)



Publicity and recognition of 

indication of goods or business

Scope of indication 

of goods or 

business

Whether or not an act 

of creating confusion is 

necessary

Manners of acts which are to be deemed unfair

Item 

(i)

Widely known among consumers

<Well known>

Identical or similar

ủ Using the indication; or 

transferring, delivering, displaying 

for the purpose of transfer or 

delivery, exporting, importing, or 

providing through 

telecommunications lines goods 

using such an indication

Item 

(ii)

Widely known also to people other 

than consumers throughout the 

country

<Famous>

×

Act of creating confusion 

is not necessary

Necessary to set a famous 

indication ñas the indication of 

oneôs own goods and 

businessò and conduct acts 

listed in the right column

Chanel, Louis Vuitton, (Mitsubishi), 

Mitsubishiôs trademark (three-diamond mark), 

JAL (red crane mark), PETER RABBIT, 

MARIO KART, Budweiser, 

(Kikumasamune), (Aoyama Gakuin), 
☿▬꜡●fi A(Seirogan Toi-A)

VOGUE, SHIPS, arch-shaped embroidery on 

Levi jeans, Levi red tabs, 501, ⱨ□▬▪כ◄
ⱶⱩ꜠ⱶ(Fire Emblem), ꜡כꜟ(Dojima 

Roll), ⱴ▬◒꜡♄▬◄♇♩(Micro Diet), 

(Hanayagiryu), Shibuya Girls Collection

(Utagawa), (UTAGAWA 

SHOKOKU), UTAGAWA, ñWho Moved my 

Cheese? ,ò ⱴ◒꜡☻(MACROSS), 505, 
○ꜞ◗ (Kanten Origo-to)

FamousWell known ×

(Reference) Comparisons between items (i) and (ii), 

and between the Unfair Competition Prevention Act and the Trademark Act

Cases where the relevant acts were 

deemed not to fall under the 

ñindication of goods or businessò

Unfair Competition Prevention Act Trademark Act

Subject of protection

ñIndication of goods or businessò (Article 2(1)(i)) ñTrademarkò (Article 2(1))

Method of Protection
Prohibition of acts of using, etc., another person's indication of goods 

or business as ñunfair competitionò (Registration is not required)

Protected by a grant of ñtrademark rightsò

(Examination and registration by Japan Patent Office are required)

Scope of 

protection

Indication Use by others can be prohibited to the extent identical or similar

Goods/ser

vices
To the extent that they are identical or similar to the designated goods/services

A name, trade name, trademark, marks (meaning the ñtrademarkò 

and ñmarkò prescribed in Article 2(1) of the Trademark Act), 

containers or packaging, or other indication of goods or 

business belonging to a person's business

[1] Indications used for the relevant goods [...] on a regular basis, or

[2] Indications used for the relevant services [...] on a regular basis,

which are marks (character, figure, sign, three-dimensional shape or colors, or 

any combination thereof, sound, or others specified by Cabinet Order) that can 

be recognized by the human senses

<Examples of indication of goods or business in Court Cases>

Comparison of elements of acts of creating confusion with well-known indications (item (i)) 

and acts of unauthorized use of famous indications (item (ii))

Comparison between the Unfair Competition Prevention Act and the Trademark Act
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[3] Acts of providing goods that 

imitate the form of another personôs 

goods
(Articles 2(1)(iii) and 21(3)(iii))

The act of transferring, etc., goods that imitate the form of another 

person's goods

Case example (Civil)

Authentic product 

(Tamagotchi)
Imitation product

Authentic product 

(THE RERACS) Imitation product
It is difficult to manage 

to squeeze time and 

raise money to obtain 

design rights for 

goods of high-mix 

low-volume 

production such as 

toys or goods having 

a short shelf life such 

as fashion products.(Tokyo District Court judgment of February 25, 1998) (Tokyo District Court judgment of August 30, 2018)

  The act of transferring, leasing, displaying for the purpose of transfer or lease, 

exporting, importing, or providing through telecommunications lines goods that imitate 

the form of another person's goods (excluding what is indispensable to their functioning)

Civil provisions (Article 2(1)(iii))

5. Overview of types of acts of unfair competition (3)

Note: ñForm of goodsò as prescribed in Article 2(4)

Note: ñImitateò as prescribed in Article 2(5)See the next page

 If a person, for the purpose of wrongful gain, commits any act of unfair competition 

stated in Article 2(1)(iii)

Ÿ Penal provisions: Imprisonment for not more than 5 years or a fine of not more than 5 

million yen (or both)

For dual criminal liability provisions, a fine of not more than 300 

million yen (Article 22(1)(iii))

Criminal provisions (Article 21(3)(iii)) See pages 67-73

(1) The act of transferring, importing, etc., goods that imitate the form of 

goods if three years have elapsed since the date they were first sold in 

Japan (Paragraph (1), item (vi), sub-item (a))

(2) The act of transferring, importing, etc., goods by a person that, at the 

time of receiving the goods, did not know, without gross negligence, 

that the goods imitated the form of another personós goods (Paragraph 

(1), item (vi), sub-item (b))

Case example (Civil)

Exclusion from Application (Article 19)

See pages 52-53

Customs Act (Articles 69-4 and 69-13)

Border measures See pages 74-77
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Ἒ ñForm of goodsò (Article 2(4)) Internal shape and structure of goods Note: Whether recognizable by appearance

- Accepted case: Small shoulder bag (Tokyo District Court judgment of December 27, 2001)

- Denied case: Heat-insulating drain hose (Osaka District Court judgment of November 28, 

1996)

Form that cannot receive protection

- Form which is indispensable to the functioning of goods (Brackets in item (iii))

- Common form (Touch Pen with Coil Strap Case, Tokyo District Court judgment of 

December 25, 2012)

Ἒ ñImitateò (Article 2(5))

the external and internal shape of goods, as well as 

the pattern, color, gloss, and texture combined with 

the shape, which can be perceived by consumers 

when they use the goods in an ordinary manner

the act of using the form of another person's goods to 

create goods that have a form substantially similar to 

that of the original goods

Ÿ Since it is possible, without funds and efforts, to make general and unremarkable 

goods compared with other goods, such goods should not be considered to fall 

under the ñform of goodsò to be protected.

Unfair Competition Prevention Act Design Act

Subject of 

protection
ñForm of goodsò (Article 2(4)) ñTrademarkò (Article 2(1))

Method of 

Protection

Prohibition of acts of transferring, etc., imitation goods as ñunfair 

competitionò (Registration is not required)

Note: The novelty or creative difficulty is not required, like the Design Act.

Protected by a grant of ñdesign rightsò (Examination and registration by the Japan Patent 

Office are required)

Term of 

protection

Within three years of the date they were first sold in Japan (Article 

19(1)(vi)(a))

Up to 25 years since the filing date of design (Article 21)

What is not 

protected

- Form which is indispensable to the functioning of goods (Brackets 

in item (iii))

- Common form (Tokyo District Court judgment of December 25, 

2012)

- Designs that could disrupt public order and morals

- Design that risks giving rise to confusion with goods connected with another person's 

business

- Design consisting solely of shapes that are essential to ensure the functioning of articles 

(Article 5)

<Main requirements for registration (Article 3)>
Designs must be industrially applicable (enabling mass production)ה

- Designs that are not publicly known (including those with similar designs) (Novelty)

- Designs that have not been easily created (Creative difficulty)

The external and internal shape of goods, as well as the pattern, 

color, gloss, and texture combined with the shape
Note: In either case, limited to those that ñcan be perceived by consumers 
when they use the goods in an ordinary manner.ò

Shape, pattern, color of goods (including part thereof) or any combination thereof.

Shape, pattern, color of a building (including part thereof) or any combination thereof.

Image (or partial image only in limited cases).
Note: In either case, limited to those that ñare aesthetically pleasing in its visual presentation.ò

(Reference) Comparison between the Unfair Competition Prevention Act and the Design Act

- Not applicable to independently created goods.

- When there is any modification to the form, substantial identity will be judged in a 

comprehensive manner based on the difficulty in finding inspiration for the 

modification, content/extent of the modification, morphological effects by the 

modification and other factors.



[4] Infringement of trade secrets
(Article 2(1)(iv) - (x); Article 21(1), (2), (4) and (5))

Acts such as those of acquiring trade secrets by theft or other 

wrongful means, using trade secrets on oneôs own, or disclosing 

trade secrets to a third party

5. Overview of types of acts of unfair competition (4)

Various trade secrets created in the course of 

companiesô research/development or business 

activities
(Examples)

- Client list, new business project, price information, 

response manual (Business information)

- Production method/know-how, new substance 

information, design drawing (Technical information)

Companyôs incentive to make reasonable efforts 

will diminish

Adverse effect on competitive order and therefore on 

innovation in Japan

Secrecy makes it valuable.

It is difficult to protect the 

secret with a patent that is 

open to the public.

When an employee who worked for a company engaged in investment condominium 

business took out the companyôs client information that was a trade secret at the time of 

resigning the company and started the personôs own company, the ex-employee 

provided a client named in the information with false information that defamed the 

previous company. Claim for compensation for loss or damage was approved. 

(Intellectual Property High Court judgement of July 4, 2012)

A case where a person (as a dispatched worker) worked on system development for a 

company engaged in distance learning business reproduced the data of about 30 million 

clients into the personôs personal smartphone, etc., took the data out, and disclosed the 

data to a mailing list company, etc., by uploading part of the data of about 10 million 

clients on the Internet. The person was sentenced to 2 years and six monthsô 

imprisonment and a fine of 3 million yen. (Benesse Case, Tokyo High Court judgement 

of March 21, 2017)

A case where a technology employee of a Toshiba partner company engaged in the 

joint development of flash memories reproduced the trade secret data on the flash 

memory development into a recording medium from Toshiba's database, took them out 

of the company, and disclosed them to a Korean company. The employee was 

sentenced to 5 years imprisonment and a fine of 3 million yen. (Toshiba Flash Memory 

Case, Tokyo High Court judgement of September 4, 2015)

Case example (Civil)

A case where an ex-executive of a leading electronics retail company illegally took out 

tens of thousands of trade secrets with respect to housing renovation business, etc., at 

the time of resigning the company and making a career move to another company in 

the same industry and improperly disclosed them to the new company. Claims for 

suspension of use of the trade secrets and for compensation for loss or damage were 

approved. (Osaka District Court judgment of October 1, 2020)
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Case example (Civil)

Case example (Criminal) Case example (Criminal)

Wrongful acquisition

Wrongful use

Wrongful disclosure



[1] The information must be kept secret. (Secrecy management)

Secret management measures, such as restriction of access and confidentiality labels, must be taken to the extent that employees, etc., who 

have legal and actual access to the relevant information can recognize that such information is intended to be secret for the company. 

(Management Guidelines for Trade Secrets (see the next page))

[2] It must be useful technical or business information. (Usefulness)

This requirement is intended mainly to exclude from the scope of legal protection the information that disturbs public order, such as 

information on tax evasion or on discharge of harmful substances; other information can usually be seen as useful. This also applies to 

information that is not actually used; negative information such as unsuccessful experiment data can also be deemed useful.

[3] It must be information that is not publicly known. (Non-public domain)

Trade secrets must not be information that is generally available outside the control of the relevant secret holder (e.g., not published in 

publications that can be obtained with reasonable efforts). A combination of public-domain information can be deemed as non-publicly known 

information in light of the combinability or cost of such combination.

Article 2(6) of the Unfair Competition Prevention Act

The term "trade secret" as used in this Act means [2] technical or business information useful for business 

activities, such as manufacturing or marketing methods, that is [1] kept secret and [3] not publicly known. 

Three requirements for receiving legal protection as ñtrade secretsò

Secret...?
×

Secret!
ủ
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- Confidentiality labels

- Lock management etc.
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https://www.meti.go.jp/english/policy/economy/chizai/chiteki/pdf/0813mgtc.pdf

<Examples of measures sufficient to allow 

employees to recognize that it is a secret >

- Confidentiality labels on paper, electronic recording media

- Listing up of embodiments (e.g., mold)

- Restricted access

- Specification of subjects in non-disclosure agreements, etc.

Secret!

Ҝ That is, measures sufficient to allow employees and 

other workers who have access to the information to 

recognize that it is a secret are necessary.

It is sufficient to use reasonable means according 

to the companyôs real conditions, scale, etc.

<Level of legal protection of secrecy management>

NON-DISCLOSURE 

AGREEMENT

---------------------

- Confidential information 

means the following 

information:

[1]-----------------

[2]-----------------

---------------------

--------

The above-mentioned information is merely an example; 

recognizability is the key.

It is necessary to indicate clearly to the employees the intention of the trade secrets holder to manage their secrets (*2) by means of secrecy 

management measures, thereby allowing the employees to recognize (*3) the said intention to manage the secrets. (page 6 in the 

Guidelines)

*2 The intention to manage specific information as secrets 
*3 To allow those who have accessed the information to recognize that it is a trade secret

(Level of divulgation protection)

(Level of legal protection)*1 Explanation on the Handbook for Protection of Confidential Information is given in page 79 

and thereafter below.

Handbook for Protection of 

Confidential Information*1

About the Management Guidelines for Trade Secrets
ÅThe Guidelines were established to show the minimum level 

of measures necessary to receive legal protection.

ÅAfter that, in view of changes in the environment surrounding 

trade secrets, including shifts in the working environment and 

information management, as well as the accumulation of 

court cases, the Guidelines were revised.
Management Guidelines

for Trade Secrets
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(Reference) Management Guidelines for Trade Secrets

https://www.meti.go.jp/english/policy/economy/chizai/chiteki/pdf/0813mgtc.pdf


Letôs think about the cases on page 21 (Information/data that were accepted as trade secrets in 

each case)

Case example 1 Case example 2

Trade secrets
Client information (composed of names, ages, workplaces, 

annual income, own properties, rent status, etc.)
Confidential information regarding the renovation business

Secrecy 

management

- Stored in a lockable room with restrictions on entry

- Only the employees, etc., at the business headquarters are 

allowed to use such information

Note: Recognition of the information as secret wonôt be lost even 

if the information was taken to the employeeôs home due to 

sales activities outside the company.

- Development of provisions for information management

(Establishment of rules of employment, etc.; operations of 

rules for information management)

- Restriction of access to data

- Nature/content of information
Note: Information that is prepared and internally stored, and can 

be recognized that their external disclosure is naturally not 

allowed

Usefulness
Information that can contribute to the efficient conclusion of 

contracts if used for sales activities

Information that serves as a useful reference for product 

development of competitors and contribute to their business 

efficiency improvement, etc.

Non-public 

domain
Non-public information Non-public information

When an employee who worked for a company engaged in 

investment condominium business took out the companyôs client 

information that was a trade secret at the time of resigning the 

company and started the personôs own company, the ex-employee 

provided a client named in the information with false information 

that defames the previous company. Claim for compensation for 

loss or damage was approved. (Intellectual Property High Court 

judgement of July 4, 2012)

A case where an ex-executive of a leading electronics retail company 

illegally took out tens of thousands of trade secrets with respect to 

housing renovation business, etc., at the time of resigning the 

company and making a career move to another company in the same 

industry and improperly disclosed them to the new company.

Claims for suspension of use of the trade secrets and for 

compensation for loss or damage were approved. (Osaka District 

Court judgment of October 1, 2020)
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Case example Case example 



   

ñTrade secretsò
i  Secrecy management

ii  Usefulness

iii  Non-public domain

Acquisition

Use

Acquisition

Note: Under 

confidentiality 

obligations

Use

Trade Secret Holder A Unauthorized Person B

Authorized Person C
(Aôs employee, contractor, subcontractor, etc.)

Disclosure   

Disclosure

 Use

Item (iv)

Item (vii)

Use

Acquired

without 

knowing the 

wrongful 

background 

(excluding the 

case of gross 

negligence)

Access by 

employees, 

contractors, 

etc.

Theft, fraud, 

etc.

   

Use

Disclosure

 Disclosure

Use

Disclosure

Client list

Production 

method

Acquired a 

secret while 

knowing 

wrongful 

background, or 

while not 

knowing that 

due to gross 

negligence

   Use

Outside the scope of acts of unfair 

competition

Article 2, 

paragraph (6)

Item (v)

(Acquisition from B)

Item (viii)

(Acquisition from C)

Item (vi)

(Acquisition 

from B)

Item (ix)

(Acquisition 

from C)

Note: ñScope of titleò refers to the scope where E is allowed to 

use or disclose trade secrets in a trade secret acquisition 

agreement, etc., concluded with B or C.

Subsequent Acquirer D 

who was in bad faith at the time of acquisition

Subsequent Acquirer E 

who was in good faith at the time of acquisition

Article 19(1)(vii)

(Exclusion from 

Application)

Note: ñWrongful backgroundò refers to Bôs act of wrongful acquisition and Côs act of 

improper disclosure (act of disclosure for the purpose of wrongful gain or causing 

damage or act of disclosure in breach of a legal duty to maintain secrecy).

Note: Compared with cases of ñshared data with limited access,ò in case of ñtrade secrets,ò 

Authorized Person C may often be more closely associated with Trade Secret Holder 

A, such as its employee.

Subjects of acts of unfair competitionTypes of acts of trade secret infringement (Civil)

- Items [4] - [9] do not apply to any acts of use/disclosure of trade secrets within the scope of a license agreement, etc., by a person who acquired the trade secrets in good faith or
    without gross negligence with respect to the fact that the trade secrets were wrongfully acquired or improperly disclosed (including the case where the acquirer turned into a bad 
     faith acquirer after the acquisition). (Article 19(1)(vii))

- Item [10] does not apply to things created through the act of using trade secrets for which a claim for an injunction can no longer be filed due to the expiration of the statute of
    limitations. (Article 19(1)(viii))

Exclusion from Application (Article 19)
See pages 52-53
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ừ Handling of things created through the act of unauthorized use 

Transferring, etc., things created by unauthorized use of trade secrets is also covered. (Item (x))

Disclosure

Disclosure

Purpose 

of 

wrongful 

gain, or 

causing 

damage

Became 

aware of 

the 

wrongful 

background 

afterward 

or did not 

know that  

due to  

gross 

negligence

Within 

the scope 

of title

Outside 

the scope 

of title

Within 

the scope 

of title

Outside 

the scope 

of title
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(iv) the act of acquiring trade secrets by theft, fraud, duress, or other wrongful means (referred to as "act of wrongful acquisition of trade secrets" below), or the act of using or disclosing 

trade secrets acquired through an act of wrongful acquisition of trade secrets (including their disclosure in confidence to a specific person; the same applies to the following items, from 

the next one through item (ix), in Article 19, paragraph (1), item (vii), in Article 21, and in Article 4, item (i) of the Supplementary Provisions);

(v) the act of acquiring trade secrets while knowing that there has been a wrongful acquisition of trade secrets, or while not knowing this fact due to gross negligence; or the act of using or 

disclosing trade secrets acquired in such a manner;

(vi) the act of using or disclosing trade secrets, after acquiring those trade secrets and learning that there had been an act of wrongful acquisition, or while not knowing this fact due to gross 

negligence;

(vii) the act of using or disclosing trade secrets provided by a business holding those trade secrets (referred to as "trade secret holder" below) for the purpose of wrongful gain or to cause 

damage to the trade secret holder;

(viii) the act of acquiring trade secrets while knowing that the disclosure of trade secrets constitutes improper disclosure (meaning, in the case prescribed in the preceding item, the act of 

disclosing trade secrets for the purpose prescribed in the same item, or the act of disclosing trade secrets in breach of a legal duty to maintain secrecy; the same applies below), or 

knowing that there has been improper disclosure of the relevant trade secrets, or while not knowing this fact due to gross negligence; or the act of using or disclosing trade secrets 

acquired in such a manner;

(ix) the act of using or disclosing trade secrets, after acquiring those trade secrets and learning that the relevant acquisition constitutes an act of improper disclosure of trade secrets, or that 

there had been an act of improper disclosure with regard to the relevant trade secrets, or while not knowing this fact due to gross negligence;

(x) the act of transferring, delivering, displaying for the purpose of transfer or delivery, exporting, importing, or providing through telecommunications lines things created by any of the acts 

stated in item (iv) through the preceding item (those acts being limited to acts of using a technical secret, meaning trade secrets that constitute technical information; the same applies 

below; referred to as "act of unauthorized use" in this item below); provided that the relevant case excludes situations in which a person that has received the things by transfer (limited to 

a person that, at the time of receiving the things, was unaware that they were created through an act of unauthorized use, and the lack of knowledge was not due to gross negligence) 

subsequently conducts an act of transferring, delivering, displaying for the purpose of transfer or delivery, exporting, importing, or providing through telecommunications lines those 

things);

Civil provisions (Article 2, paragraph (1), items (iv) - (x))

Customs Act (Articles 69-4 and 69-13)

Border measures
See pages 74-77

ü ñPurpose of wrongful gainò means the purpose of seeking wrongful gain in violation of the public order or principle of 
good faith, which includes not only the purpose of wrongful gain personally (purpose of seeking personal gain) but also the 
purpose of having third parties earn wrongful gain (purpose of seeking gains of third parties).

 Note: As long as the acquisition is in violation of the public order or principle of good faith, it does not matter whether it is intended 
for economic or non-economic gains.

 Note: Third parties include not only competitors and research agencies, etc., but also foreign government organizations and 
officials, etc.

ü ñPurpose to cause damage to the trade secret holderò means the purpose to cause financial damage, loss of credibility, 
or other wrongful tangible/intangible damage to the trade secret holder, which does not require that actual damage is 
caused.

ü The same applies to the purpose of wrongful gain or causing damage in the criminal provisions.

ñPurpose of wrongful gain, or to cause damage to the trade secret holderò 

(purpose of wrongful gain or causing damage) means...



A person to whom the trade secret has been disclosed 
obtains the trade secrets through the means of [3]

Use in breach of the 
duty related to the 
management [4]

Disclosure in breach of 
the duty related to the 
management [4]

Wrongful acquisition through an act of fraud, etc. or 
through an act that infringes on operational management

Use [2]

Disclosure [2]

Item (ii): Acts of use or disclosure of the trade secrets wrongfully acquired for the purpose of 

wrongful gain or causing damage

Wrongful acquisition of trade secrets through an act of fraud, etc. 
or through an act that infringes on operational management [1]

Item (i): Acts of wrongful acquisition of trade secrets through an act of fraud, etc. or through 

an act that infringes on operational management for the purpose of wrongful gain or 

causing damage

A person to whom the trade secrets 
has been disclosed obtains the trade 
secrets by means of misappropriation 
of a medium, etc. [3]

Person to whom the trade secrets holder 

has already disclosed trade secrets, while 

holding the position

Use in breach of the duty 
related to the 
management [5]

Disclosure in breach of 
the duty related to the 
management [5]

Employee

Types of the crime of trade secret infringement (Criminal) (Article 21, paragraphs (1), (2), (4) and (5))   [1] 

ủ Patterns of acquisition by wrongful means such as fraud, duress or unauthorized access (Article 21(1))

ủ Patterns of acts of betrayal by a person to whom trade secrets were properly disclosed (Article 21(2))
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Item (i): Acts of acquisition of a trade secrets through the means of (a) misappropriation of a medium, 

etc., (b) reproduction, or (c) a breach of deletion obligation and disguising act, by a person to 

whom the trade secret holder has disclosed their trade secrets for the purpose of wrongful 

gain or causing damage, in breach of duties related to the management of the trade secrets

Item (ii): Acts of use or disclosure of the trade secrets obtained through the means stated in paragraph 

(2), item (i) by a person to whom the trade secrets holder has disclosed their trade secrets, for the 

purpose of wrongful gain or causing damage in breach of the duty related to the management of 

the trade secrets

Item (iii): Acts of use or disclosure of trade secrets committed by a current officer or employee to 

whom the trade secrets holder has disclosed their trade secrets, for the purpose of 

wrongful gain or causing damage in breach of the duty related to the management of the 

trade secrets

Item (iv): Acts of offering to disclose trade secrets or receiving a request to use or disclose the trade 

secrets committed by a person that was an officer or employee, to whom the trade secrets holder 

had disclosed their trade secrets, while holding that position, for the purpose of wrongful gain or 

causing damage in breach of the duty related to the management of the trade secrets, and 

subsequently using or disclosing them after leaving that position

Confidential Confidential Confidential

Confidential Confidential
Confidential Confidential

Confidential

Person to whom the trade secrets 
holder has already disclosed trade 
secrets, while holding the position

Use [6]

Disclosure [6]

Promise of use or disclosure for ñthe purpose of wrongful gain 
or causing damageò while holding the position

Resignation
Confidential

Employee Resignee



Acquired through disclosure that 
constitutes an offence prescribed 
in [2], [4], [5] or [6]

Disclosure [7]

ủ Patterns of use/disclosure by subsequent acquirers (Article 21(1))

(Paragraph (1) item (v) and paragraph (2) item (v))

Acts of transfer, import or export of things created by an act of illegal use that constitutes an 

offence prescribed in [2], [4], [5], [6], [7] or [8] (including severe penalties for offences committed 

outside Japan) for the purpose of wrongful gain or causing damage

ủ Patterns of transfer, etc., of goods infringing trade 

secrets (Articles 21(1) and (2))

Things created by an act of illegal use that constitutes 
an offence prescribed in [2], [4], [5], [6], [7] or [8]

Transfer, import, export, etc. [9]

Received, while knowing 

the background

Transfer, import, export, 

etc. [9]

(Paragraph (4), item (i); paragraph (5), item (i))

Act of [1] or [3] for the purpose of use outside Japan

ủ Patterns of severe penalties for offences 

committed outside Japan (Articles 21(4) and (5))

Wrongful 
acquisition [1]

Acquisition [3]

Use outside Japan

(Paragraphs (4), item (ii); paragraph (5), item (ii))

Act of disclosure that constitutes offences prescribed in [2], [4], [5], [6], [7] 

or [8], knowing that the receiving party has the purpose of their use outside 

Japan that constitutes the offences

Use outside Japan in a manner that 

constitutes the offences prescribed 

in [2], [4], [5], [6], [7] or [8]

Use outside Japan

Disclosure that constitutes the offences 

prescribed in [2], [4], [5], [6], [7] or [8]

Penal provisions: Imprisonment for not more than 10 years or a fine of not more than 20 million 

 yen (or both)

       For dual criminal liability provisions, a fine of not more than 500 million yen

  (Article 22(1)(ii))

       Note: For use outside Japan, etc., not more than 30 million yen for an individual

              and 1 billion yen for a corporation

Criminal provisions (Article 21, paragraphs (1), (2), (4) and (5))
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Acquired through disclosure that 
constitutes an offence prescribed 
in [2], [4], [5] or [6]

Use [7]

Disclosure [7]

Use [8]

Disclosure [8]

Acquired, knowing that there has been 
a disclosure that constitutes an offence 
prescribed in [2], [4], [5], [6] or [7]

Secondary 

acquirers

Post-tertiary 

acquirers

Note: Even in the case where a good-faith acquirer exists in the course of trade secrets distribution to post-tertiary 
acquirers, if the post-tertiary acquirer obtains trade secrets, knowing that there has been a ñimproper disclosureò by 
any person, and wrongfully uses or discloses such secrets, the acquirer can be subject to punishment.

Types of the crime of trade secret infringement (Criminal) (Article 21, paragraphs (1), (2), (4) and (5))   [2]

Item (iii): Acts of use or disclosure of trade secrets acquired by a disclosure that 

constitutes an offence prescribed in [2], [4], [5] or [6] (including severe penalties for 

offences committed outside Japan) for the purpose of wrongful gain or causing 

damage

(Applicable to secondary acquirers)

Item (iv): Acts of use or disclosure of trade secrets acquired, knowing that there has been a 

disclosure that constitutes an offence prescribed in [2], [4], [5], [6] or [7] (including severe 

penalties for offences committed outside Japan) for the purpose of wrongful gain or causing 

damage (Applicable to all the post-tertiary acquirers)

Confidential

Confidential

Confidential

Confidential

Confidential

(Paragraphs (4), item (iii); paragraph (5), item (iii))

Acts of use outside Japan in a manner that constitutes the offences 

prescribed in [2], [4], [5], [6], [7] or [8]



Article 21  (1) If any of the following items applies, the person that has committed the act of violation is subject to imprisonment for not more than 10 years, a fine of not more than 20 

million yen, or both:

(i) if a person acquires trade secrets through an act of fraud, etc. (meaning acts of deceiving, assaulting, or intimidating a person; the same applies in the following item), or through an 

act that infringes on operational management (meaning acts of stealing assets, breaking into a facility, making unauthorized access (as prescribed in Article 2, paragraph (4) of the 

Unauthorized Computer Access Act (Act No. 128 of 1999)), or any other act prejudicing the management maintained by the trade secret holder; the same applies in the following 

item), for the purpose of wrongful gain or causing damage to the trade secret holder;

(ii) if a person uses or discloses trade secrets acquired through an act of fraud, etc., or through infringing on management, for the purpose of wrongful gain or causing damage to the 

trade secret holder;

(iii) if a person, for the purpose of wrongful gain or causing damage to the trade secret holder, uses or discloses trade secrets acquired by a disclosure that constitutes an offence 

prescribed in the preceding item or items (ii) through (iv) of the following paragraph, paragraph (4), item (ii) (limited to the part regarding a disclosure that constitutes an offence 

prescribed in the preceding three items) or paragraph (5), item (ii);

(iv) if a person, for the purpose of wrongful gain or causing damage to the trade secret holder, uses or discloses trade secrets acquired, knowing that there has been a disclosure that 

constitutes an offence prescribed in the preceding two items or items (ii) through (iv) of the following paragraph, a crime as referred to in paragraph (4), item (ii) (limited to the part 

regarding a disclosure that constitutes an offence prescribed in the preceding two items); or

(v) if a person, for the purpose of wrongful gain or causing damage to the trade secret holder, assigns, delivers, displays for the purpose of transfer or delivery, exports, imports, or 

provides through telecommunications lines things created by an act conducted by the same person or another person that constitutes an offence prescribed in item (ii) through the 

preceding item or paragraph (4), item (iii) (limited to the act of using a technical secret; referred to as "act of illegal use" in this item below) (excluding a person that has received the 

things by transfer without knowing that the things were created by an act of illegal use, and has transferred, delivered, displayed for the purpose of transfer or delivery, exported, 

imported, or provided through telecommunications lines those things).

(2) A person that falls under any of the following items is subject to imprisonment for not more than 10 years, a fine of not more than 20 million yen, or both:

(i) a person to whom the trade secret holder has disclosed their trade secrets, and who, for the purpose of wrongful gain or causing damage to the trade secret holder, obtains the trade 

secrets by any of the following means, in breach of duties related to the management of the trade secrets;

(a) misappropriating a recording medium containing trade secrets, etc. (meaning a document, a drawing, or a recording medium on which trade secrets are described or recorded; 

the same applies in this item below) or an object that represents trade secrets;

(b) reproducing a description or a record from a recording medium containing trade secrets, etc., or an object that represents trade secrets;

(c) not deleting a description or a record that should be deleted from a recording medium containing trade secrets, etc., and disguising this act as if the description or record in the 

recording medium containing the trade secrets, etc. had been deleted;

(ii) a person to whom the trade secret holder has disclosed trade secrets, and who, for the purpose of wrongful gain or causing damage to the trade secret holder, uses or discloses 

trade secrets obtained through the means stated in (a) through (c) of the preceding item, in breach of the duty related to the management of the trade secrets;

(iii) a person that is an officer (meaning a council member, director, executive officer, executive member, inspector or auditor, or other equivalent person; the same applies in the 

following item) or employee of the trade secret holder; to whom the trade secret holder has disclosed trade secrets; and who, for the purpose of wrongful gain or causing damage to 

the trade secret holder, uses or discloses the trade secrets in breach of the duty related to the management of the trade secrets (excluding the person stated in the preceding item);

(iv) a person that was an officer or employee of the trade secret holder, to whom the trade secret holder had disclosed trade secrets, and who, for the purpose of wrongful gain or 

causing damage to the trade secret holder, offered to disclose the trade secrets, or received a request to use or disclose the trade secrets, while holding that position, in breach of 

the legal duty related to the management of the trade secrets, and uses or discloses them after leaving that position (excluding the person stated in item (ii)); or

(v) a person that, for the purpose of wrongful gain or causing damage to the trade secret holder, assigns, delivers, displays for the purpose of transfer or delivery, exports, imports, or 

provides through a telecommunications lines things created by an act, committed by the person or another person, that constitutes an offense referred to in item (ii) through the 

preceding item or paragraph (5), item (iii) (limited to an act of using a technical secret; referred to as "act of illegal use by an employee, etc." in this item below) (except for a person 

that has accepted those things by transfer without knowing that they were created by an act of illegal use by an employee, etc., and has transferred, delivered, displayed for the 

purpose of transfer or delivery, exported, imported, or provided through a telecommunications lines those things).
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Criminal provisions (Articles 21(1) and 21(2)) See pages 67-73



(4) If any of the following items apply, the person that has committed the violation is subject to imprisonment for not more than 10 years, a fine of not more than 30 million yen, or both:

(i) if a person commits offences prescribed in paragraph (1), item (i) for the purpose of use outside Japan;

(ii) if a person makes a disclosure that constitutes offences prescribed in paragraph (1), item (ii) through (iv), knowing that the receiving party has the purpose of their use outside 

Japan that constitutes the offences;

(iii) if a person outside Japan uses the trade secrets of a trade secret holder conducting business within Japan in a manner that constitutes the offences prescribed in paragraph (1), 

items (ii) through (iv); or

(iv) (An omission).

(5) A person that falls under any of the following items is subject to imprisonment for not more than 10 years, a fine of not more than 30 million yen, or both:

(i) a person that commits offences prescribed in paragraph (2), item (i) for the purpose of use outside Japan;

(ii) a person that makes a disclosure that constitutes offences prescribed in paragraph (2), item (ii) through (iv), knowing that the receiving party has the purpose of their use outside 

Japan that constitutes the offences; or

(iii) a person outside Japan uses the trade secrets of a trade secret holder conducting business within Japan in a manner that constitutes the offences prescribed in paragraph (2), 

items (ii) through (iv).

See pages 67-73

30

Criminal provisions (Articles 21(4) and 21(5))



[5] Wrongful acquisition, etc., of 

shared data with limited access
(Article 2, paragraph (1), items (xi) - (xvi))

The act of acquiring shared data with limited access by theft or 

other wrongful means, personally using said data or disclosing it 

to a third party

5. Overview of types of acts of unfair competition (5) 

Examples of shared data 

with limited access

Local government, etc. :

 Management of social infrastructure

Auto manufacturer :

For autonomous driving

General user :

For autonomous driving (e.g., update)
3D

 high-precision

 map data

Collecting/Analysis/

Processing

- Data of road shape measurement

- Lane information data

- Road structure information data

etc.

Utilization

ID/password 

management

Encryption

Leased line

<Overview of shared data with limited access>
Data that is expected to be utilized, such as creating new businesses and increasing the added value of services and products, 

mainly by being provided and shared by multiple parties among companies.

Data for external provision Data provider Usage

Machine operational data

(Operational data of ship 

engine, etc.)

Data analysis agency 

(Collecting data from shipping 

companies, ship 

manufacturers, etc.)

Data analysis agency collects, analyses, processes the real data collected by ships and 

provides the analyzed and processed data to shipyards, ship equipment manufacturers, 

weather information service companies, insurance companies, etc. Data recipient 

companies make use of such data for improvement of shipbuilding technology, 

maintenance and inspection, new business, etc.

Vehicle driving data Auto manufacturer Auto manufacturers provide their vehicle driving data to public institutions in times of 

disaster. Public institutions make use of the data for grasping road conditions.
31

- Creation 

of new 

business

- Improving 

the value 

of 

services/

    products



ñOn a regular basisò refers to the cases where data holder provides data repeatedly and continuously (including cases where the intention of the data holder 

to provide repeatedly and continuously is recognized even if data holder does not actually provide it). ñSpecific personsò refer to those who receive data 

under certain conditions.

ñProvided to specific persons on a regular basisò (Limited provision)

In light of socially accepted conventions, data has value as a result of accumulation by electronic or magnetic means. ñTo a significant extentò is determined 

depending on the nature of each data type, but the following and other factors are considered: value added to the data as a result of accumulation by electronic or 

magnetic means; possibility of utilization; transaction prices; and labor, time, costs, etc., used for collection and analysis. Note that the concept of significant accumulation 

applies to cases where labor, time and costs are used to collect or analyze a part of data, resulting in value being created for that part of data.

ñAccumulated to a significant extent by electronic or magnetic meansò (Significant accumulation)
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ñOn a regular basisò: where data holder provides data repeatedly (including cases where data is provided to each person once)

ñSpecific personsò: members allowed to access members-only databases

If a business operator that accumulates information on mobile phone locations nationwide extracts data for specific areas and sells it, the data for 

specific areas satisfies this requirement (if data is considered to have value from the commercial viewpoint as a result of the data being 

accumulated by electromagnetic means).

Example

The holderôs intention of managing data to provide the data only to specific persons is made clear to outside parties. More specifically, it is necessary to take 

measures such as implementation of technologies that restrict access, such as ID and password settings.

ñManaged by electronic or magnetic meansò (Electromagnetic manageability)

Access restriction by IDs, passwords, smart cards, specified terminals, tokens or biometric authentication.

Three requirements for receiving legal protection as ñshared data with limited accessò

Article 2, paragraph (7) of the Unfair Competition Prevention Act

The term ñshared data with limited accessò as used in this Act means technical or business information that is [2] accumulated to a 

significant extent and [3] managed by electronic or magnetic means (meaning an electronic, magnetic, or any other form that 

cannot be perceived by the human senses alone; the same applies in the following paragraph), and is intended to be [1] provided to 

specific persons on a regular basis (excluding trade secrets).

- Trade secrets (Brackets in Article 2(7))

- The same as any information that has been made publicly available without compensation (Article 19(1)(ix)(b))

Items not subject to protection

See pages 52-53
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Types of acts of infringement of shared data with limited access

Shared data with 

limited access
   ч Limited provision

ii  Electromagnetic  

        management

     (ID/password, etc.)

   щ Significant 

         accumulation

Note: Excluding the case 

where the relevant data is 

the same as the trade 

secret or open data

Acquisition

Use

Acquisition

Note: Purchase 

or acceptance of 

entrustment on 

the condition of 

prohibition of 

unintended use

 or third-party 

provision

Use

Holder of shared data 

with limited access A

Person B who does not have 

the right to access

Person C who has the right to access
(data purchaser, contractor, consortium member 

company, etc.)

Subsequent Acquirer D who was in 

bad faith at the time of acquisition

Disclosure

Disclosure

Data on components, 

materials, 

substances, etc.

Factory data

Use

                Use

Item (xi)

Item (xiv)

Use

Acquired 

without 

knowing the 

wrongful 

background

Acquired 

while 

knowing 

wrongful 

background

License 

agreement, 

outsourcing 

agreement, etc.

Unauthorized 

access, fraud, 

etc.

      Use

Note: ñScope of titleò refers to the scope where E is allowed to 

disclose the data in a data acquisition agreement, etc., 

concluded with B or C.

Disclosure

   Disclosure

Purpose 

of 

wrongful 

gain, or 

causing 

damage

Note: ñWrongful backgroundò refers to Bôs act of wrongful 

acquisition and Côs act of improper disclosure

Use

Disclosure

Item (xii)

(Acquisition 

from B)

Item (xv)

(Acquisition 

from C)

Item (xiii)

(Acquisition 

from B)

Item (xvi)

(Acquisition 

from C)

in 

breach 

of the 

duties

Article 19, 

paragraph (1), 

item (ix), (a)

(Exclusion from 

Application)

Subsequent Acquirer E who was in 

good faith at the time of acquisition

Machine data

Outside the scope of acts of 

unfair competition

Subjects of acts of unfair 

competition

Article 2, 

paragraph (7)

Article 19(1)(ix)(b) 

(Exclusion from application)

- Acts of disclosure within the scope of the title acquired through the transaction, in the case where a person that was unaware that there had been an act of improper disclosure of
     shared data with limited access acquired the data and then turned into a bad faith acquirer after the acquisition.

Exclusion from Application (Article 19(1)(ix)(a))

Brackets in Article 2(7)
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ừ Handling of things created through the act of unauthorized use 

Acts of transfer, etc., of things created through unauthorized use of data (goods, programs that AI has learned, etc.) 

   are not covered.

Became 

aware of the 

wrongful 

background 

afterward 

Within 

the 

scope 

of title

Outside 

the 

scope 

of title

Disclosure

Disclosure

See pages 52-53



(xi) the act of acquiring shared data with limited access by theft, fraud, duress, or other wrongful means (referred to as "act of wrongful acquisition of shared data with limited access" 

below); or the act of using or disclosing shared data with limited access acquired through such wrongful acquisition;

(xii) the act of acquiring shared data with limited access with the knowledge that there has been a wrongful acquisition of such data, or the act of using or disclosing shared data with 

limited access acquired in this manner;

(xiii) the act of disclosing shared data with limited access after having acquired it and learning that there had been a wrongful acquisition of such data;

(xiv) the act of using or disclosing shared data with limited access provided by a business holding that data (referred to as "holder of shared data with limited access" below), for the 

purpose of wrongful gain or to cause damage to the holder of shared data with limited access (provided that such use of the data for that purpose is limited to acts conducted in 

breach of the duties related to the management of that data);

(xv) the act of acquiring shared data with limited access with knowledge that disclosing that data constitutes improper disclosure of shared data with limited access (meaning, in the case 

prescribed in the preceding item, the act of disclosing shared data with limited access for the purpose prescribed in the same item; the same applies below), or knowing that there 

has been improper disclosure of shared data with limited access regarding the relevant data, or the act of using or disclosing shared data with limited access acquired in such a 

manner;

(xvi) the act of disclosing shared data with limited access after acquiring the data and learning that the relevant acquisition constitutes an act of improper disclosure of shared data with 

limited access, or that there has been an act of improper disclosure of such data;

Civil provisions (Article 2, paragraph (1), items (xi) - (xvi))

Note: Civil provisions only. No criminal provisions.
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https://www.meti.go.jp/policy/economy/chizai/chiteki/guideline/h31pd.pdf

About the Guidelines on Shared Data with Limited Access
- The Guidelines explain, with specific examples, the requirements for the objects of shared data with limited access, category of 

wrongful acquisition, category of significant violations of the principle of good faith, and category of subsequent acquisition.

- The Guidelines present one way of thinking about definitions of shared data with limited access, requirements prescribed in unfair 

competition, or other topics, which is not, however, legally binding.

Shared Data with Limited Access (II.)

V Explaining definitions of shared data with limited access.

Acts of ñunfair competitionò (III.)

V Explaining each act (ñacquisition,ò ñuse,ò and ñdisclosureò).

Category of unauthorized acquisition (IV.)
V Explaining acquisition by ñtheft, fraud, duress, or other wrongful means.ò

Category of significant violations of the principle of good faith (V.)
V Explaining the purpose of wrongful gain or causing damage.

V Explaining acts ñconducted in breach of the duties regarding 

the management of shared data with limited accessò

Category of subsequent acquisition (VI.)
V Explaining the types of subsequent acquisition in bad faith at the time of acquisition.

V Explaining the types of subsequent acquisition in good faith at the time of acquisition.

Table of contents of the Guidelines on 

Shared Data with Limited Access

Claimants (VII.)
V Explaining claimants.
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(Reference) Guidelines on Shared Data with Limited Access 

https://www.meti.go.jp/policy/economy/chizai/chiteki/guideline/h31pd.pdf


Trade secrets Shared data with limited access

O
b

je
c
ts

Requirements
Secrecy management, usefulness, 

non-public domain

Limited provision, significant accumulation, 

electromagnetic management

Exclusion provisions

- Trade secrets are excluded

-
The same as any information that has been made 

publicly available without compensation is excluded

C
o

v
e

re
d

 a
c
ts

Third party

(Unauthorized person)

Acquisition Acts of acquisition by theft, fraud, or other wrongful means

Use Acts of use after wrongful acquisition

Disclosure Acts of disclosure after wrongful acquisition

Valid acquirer

(Authorized person)

Acquisition -

Use
Acts of use for the purpose of wrongful gain or 

causing damage

Acts of use for the purpose of wrongful gain or causing 

damage and in a manner equivalent to misappropriation 

or breach of trust

Disclosure Acts of disclosure for the purpose of wrongful gain or causing damage

Subsequent acquirer

(Bad faith at the time of 

acquisition)

Acquisition

Acts of acquisition while knowing wrongful 

background (i.e., in bad faith) or through gross 

negligence

Acts of acquisition while knowing wrongful background 

(i.e., in bad faith)

Use Acts of use after wrongful acquisition

Disclosure Acts of disclosure after wrongful acquisition

Subsequent acquirer

(Good faith at the time of 

acquisition)

Acquisition -

Use

Acts of use outside the scope of title acquired 

through the transaction while knowing wrongful 

background, or while not knowing that fact through 

gross negligence

-

Disclosure

Acts of disclosure outside the scope of title acquired 

through the transaction while knowing wrongful 

background, or while not knowing that fact through 

gross negligence

Acts of disclosure outside the scope of title acquired 

through the transaction while knowing wrongful 

background

Things created by 

infringement
Transfer

Acts of transfer of things created through 

unauthorized use of trade secrets
-

(Reference) Comparisons of objects and of covered acts between ñtrade secretsò 

and ñshared data with limited accessò
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(Reference) Major legal systems against authorized use, etc., of data

Requirements Civil measures
Criminal 

penalties Comparison with 

shared data with 

limited accessProtected data Covered acts Injunction
Compensation 

for loss or 

damage

Imprisonment/

fine

Database works
(Article 12-2(1) of the Copyright Act)

A database that, by reason of the 

selection or systematic construction of 

information contained therein, 

constitutes a creation

Reproduction, etc., 

without consent of the 

right holder
(Maliciousness of the 

manner does not matter)

Ṇ Ṇ

No protection for data 

without creation (e.g., 

factory operational data)

Patented inventions
(Articles 2(1) and 29 of the Patent Act)

[1] Highly advanced creation of 

technical ideas utilizing the laws of 

nature

[2] Patented inventions

Work, etc., without 

consent of the right 

holder
(Maliciousness of the 

manner does not matter)

Ṇ Ṇ

Trade secrets
(Article 2(1)(iv) - (x) of the Unfair 

Competition Prevention Act)

[1] Secrecy management

[2] Non-public domain

[3] Usefulness

Wrongful acquisition, 

unauthorized use, etc.
(Malicious acts listed)

Ṇ Ṇ
No protection for data 

that is made widely 

available

Shared data with limited access
(Article 2(1)(xi) - (xvi) of the Unfair 

Competition Prevention Act)

[1] Limited provision

[2] Electromagnetic management

[3] Significant accumulation

Wrongful acquisition, 

unauthorized use, etc.
(Malicious acts listed)

Ṇ ú ˈ

Protection of data from torts 
(Article 709 of Civil Code)

General data

Acts of intentionally or 

negligently infringing 

rights

ú
(Exceptionally 

available for 

infringement of 

moral rights Ṇ)

Ṇ ú
In principle, no 

injunctions are allowed

Protection by a data agreement 

(default)
(Article 415 of the Civil Code)

General data

(Depending on the content of the 

contract)

Acts of breach of 

contracts

Ṇ
(But limited to contracting 

parties)

ú
Not applicable to parties 

other than contracting 

parties
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[6] Acts of providing a device, etc., 

that interferes with the effectiveness 

of technological restriction measures
(Articles 2(1)(xvii), 2(1)(xviii) and 21(3)(iv))

The act of providing, etc., a device, program, code, or service, that 

enables viewing of, listening to or recording of the content, 

running of the program, and processing of the information 

restricted by technological restriction measures (or that defeats 

the effects of technological restriction measures)

5. Overview of types of acts of unfair competition (6)

A case in which a court sentenced a person to two years of imprisonment (suspension of four years) for performing 

unauthorized modification to ñB-CAS cardsò to allow people to watch pay-TV for free, and transferring them 

to someone other than a pay-TV subscriber (Kyoto District Court judgment of October 10, 2012)

A case in which a court approved a claim filed by Nintendo and 54 software makers that produce and sell portable 

game consoles such as the ñNintendo DS,ò against a person who had imported/sold the device called ñMagiconò 

that enables the Nintendo DS to play pirated software downloaded from the Internet, seeking an injunction on 

import/sales and disposal of ñMagiconò (Tokyo District Court judgment of February 27, 2009)

Magicon

A case in which a court sentenced a person to imprisonment and a fine for distributing via the Internet a program that disabled the 

screen capture prevention function implemented in dedicated viewer software to prevent viewing of e-books with software other 

than the designated viewer. Of the three defendants in this case, one was sentenced to two years of imprisonment (suspension of 

four years) and a fine of two million yen, while the other two were each sentenced to one year and six months of imprisonment 

(suspension of four years) and a fine of five hundred thousand yen (Supreme Court judgement of March 1, 2021)

Case example 
(Civil)

Case example 
(Criminal)

Case example 
(Civil)

(Genuine products)
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(xvii) the act of transferring, delivering, displaying for the purpose of transfer or delivery, exporting, or importing, a device (including a machine that incorporates a device, and a set of 

parts from which a device can be easily assembled) with a function that interferes with the effectiveness of technological restriction measures that are used for business purposes 

(excluding those which the relevant person uses to restrict all but specific persons from viewing images, listening to sounds, running programs, or processing information (limited to 

information recorded in an electronic or magnetic record (meaning a record used in computerized information processing which is created in electronic form, magnetic form, or any 

other form that is impossible to perceive through the human senses alone ; the same applies hereinafter); the same applies hereinafter in this item, the following item, and paragraph 

(8)), or from recording images, sounds, programs, or any other information), and makes it possible to view images, listen to sounds, run programs, process information, or record 

images, sounds, programs, or any other information (that viewing, listening, running, processing, or recording is hereinafter referred to as "viewing images, etc." in this item) when 

those activities are restricted by the relevant technological restriction measures, a recording medium on which a program with that function (including a combination of the program 

with other programs) or code with that function (meaning a single instruction given to a computer which only can produce a specific result; the same applies in the following item) has 

been recorded, or a machine on which the program or code with that function has been stored; the act of providing that program or code through telecommunications lines (if the 

device or program in question has also any function other than the relevant function with it, those acts mentioned above are limited to an act conducted in order to provide the device 

or program for the purpose of making it possible to view images, etc. by interfering with the effectiveness of the technological restriction measures); or the act of providing a service for 

making it possible to view images, etc. by interfering with the effectiveness of the technological restriction measures;

(xviii) the act of transferring, delivering, displaying for the purpose of transfer or delivery, exporting or importing, a device (including a machine that incorporates a device, and a set of 

parts from which a device can be easily assembled) with a function that interferes with technological restriction measures used by another person in their business in order to only 

allow specific persons to view images, listen to sounds, run programs, process information, or record images, sounds, programs, or any other information, and makes it possible for 

any person other than those specific persons to view images, listen to sounds, run programs, process information, or record images, sounds, programs, or any other information (that 

viewing, listening, running, processing, or recording is hereinafter referred to as "to view images, etc." in this item), when those activities are restricted by the relevant technological 

restriction measures, a recording medium on which a program with that function (including a combination of the program with other programs) or code with that function has been 

recorded, or a machine on which that program or code has been stored; or the act of providing that program or code through telecommunication lines to any person other than the 

relevant specific persons (if the device or program has also any functions other than the relevant function, those acts mentioned above are limited to an act conducted in order to 

provide the device or program for the purpose of making it possible to view images, etc. by interfering with the technological restriction measures); or the act of providing any person 

other than the relevant specific persons with a service for making it possible to view images, etc. by interfering with the technological restriction measures;

Civil provisions (Articles 2(1)(xvii) and 2(1)(xviii)*)

If a person, for the purpose of wrongful gain, or for the purpose of causing damage to another 

person that is using technological restriction measures for their business purposes, commits any 

act of unfair competition stated in Article 2, paragraph (1), item (xvii) or (xviii).

Ÿ Penal provisions: Imprisonment for not more than 5 years or a fine of not more than 5 million 

yen (or both) 

For dual criminal liability provisions, a fine of not more than 300 million yen 

(Article 22(1)(iii))

Criminal provisions (Article 21(3)(iv))

Customs Act (Articles 69-4 and 69-13)

Border measures

The act of transferring, etc., a device, etc., used for testing or research related 

to technological restriction measures; the act of providing a service conducted 

for testing or research on technological restriction measures (Article 19(1)(x))

Exclusion from Application (Article 19)

(*) Item (xviii) is a provision for technological restriction measures used by another person in order to 

only allow specific persons to view images, etc. Item (xvii) is a provision for technological 

restriction measures for cases other than those prescribed in item (xviii).

See pages 67-73
See pages 52-53

See pages 74-77
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Image
(Image, figure, 

etc.)

Sound Program Information
Image/sound/program/

information

Transfer, provision, 

etc., of a device or 

program that interferes 

with the effectiveness

Transfer, provision, 

etc., of a code that 

interferes with the 

effectiveness

Provision of services 

that interfere with the 

effectiveness

Overview of disciplines against acts that interfere with the effectiveness of 

technological restriction measures

Signaling or encryption (conversion) method

Viewing/Listening Running Processing Recording

ṧ ṧ ṧ ṧ

ṧ

ṧ ṧ ṧ

Content

Act

Method

Act

Technological 

restriction 

measures

Unfair 

competition

Selling software authentication 

codes on online auctions

Providing services that bypass 

the protection in order to modify 

save data

Selling devices enabling 

pirated software

Examples
Providing programs that allow 

free access to pay-TV by 

performing unauthorized 

modification to B-CAS cards

Posting illegally obtained serial 

codes on the Internet

Providing services to crack trial 

software and have the software 

perform in a manner equivalent 

to the genuine product
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What are technological restriction measures? (Article 2(8))

üCopy control technology (examples)
Ẇ Restricting copying by embedding signals in the content (SCMS; 

CGMS)

Ẇ Generating noise instead of transmitting authentic data in 

response to an attempt to copy the content

(Producing incomplete copies: Macrovision)

*1 ñElectronic or magnetic meansò means electronic, magnetic, 

or any other form that cannot be perceived by the human 

senses alone.

*2 ñInformationò means a concept including ñimages,ò ñsounds,ò 

ñprograms,ò and any other electronic data that does not fall 

thereunder.

üAccess control technology (examples)

Ẇ Restricting viewing by non-subscribers by encrypting content
  (Scrambled broadcasts)

Ẅ Structure of ñtechnological restriction measuresò (Article 2(8))
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Measures that restrict

1-1. the viewing of images, listening to sounds,

1-2. running of programs, or

1-3. processing of information*2 (limited to information recorded 

       in an electronic or magnetic record)

2. the recording of images, sounds, programs, or any other

    information

in which signals to which a viewing device, etc.*3 

responds in a specific way, and where such signals are
where images, sounds, programs, or any other information are 

after being converted in a manner that requires a viewing device, etc. to 

specifically convert them

recorded onto a recording medium transmitted recorded onto a recording medium transmitted

and

by electronic or magnetic means*1

which use methods

ẅ Technology to prevent unauthorized copying or viewing/listening of the content such as music, movies, photos, and games.

*3 ñA viewing device, etc.ò means ña device used for viewing images, listening to sounds, running programs, processing information, or recording images, sounds, 

programs, or any other information.ò



Ẅ Structure of ñunfair competitionò against technological restriction measures (Articles 2(1)(xvii) and 2(1)(xviii))

What is ñunfair competitionò against technological restriction measures? (Articles 2(1)(xvii) and 2(1)(xviii))

üTransfer, etc., of an unauthorized modification device

Acts of selling, etc., modification devices that attach to official game 

consoles and enable pirated game software to run on such consoles

üProvisions of programs that disable the encryption

Provisions of programs that disable the encryption of satellite broadcasting via 

Internet 

üProvisions of unauthorized serial codes

Provisions of serial codes for unauthorized activation of business software

üProvisions of proxy falsification services

Services to receive game consoles from clients to modify them for execution 

of pirated games or falsify save data.
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2. record images, sounds,

    programs, or any other information

when those activities are restricted by the relevant technological restriction measures

1-1. view images, listen to sounds, 

1-2. run programs,

1-3. process information(limited to information recorded in an 

electronic or magnetic record)

a codea program

a device 
(including a machine that 

incorporates a device and a 

set of parts from which a 

device can be easily 

assembled) 

a recording medium

The act of 

1. transferring,    2. delivering,    3. displaying for the purpose of transfer or delivery, 

4. exporting, or   5. importing

The act of providing

a machine
that codethat program

that records/stores

that enables the viewing of images, 

etc. by interfering with the 

effectiveness of the technological 

restriction measures

a service

The act of providing

with a function that 

interferes with the effectiveness of technological restriction measures used for business purposes, 

and enables

through

telecommunications 

lines



[7] Act of wrongful acquisition, etc., of 

domain names
(Article 2, paragraph (1), item (xix))

The act of acquiring or holding the right to use a domain name 

that is identical or similar to another personôs indication of goods 

or service (specific indication of goods or business), or using 

such a domain name for the purpose of wrongful gain or causing 

damage to that person

The company that created its website using a domain name 

called ñmaxellgrp.comò which is similar to ñmaxell,ò i.e., an 

indication of the plaintiffôs famous indication of goods or 

business, and promoted its restaurant (amusement business) 

received an order to pay the amount equivalent to royalties 

(Article 5(3)) in compensation (about 5.3 million yen) 
(maxell Corporation Case, Osaka District Court judgment of July 

15, 2004)

Case example 

(Civil)

The defendant that obtained and held eight domain names 

including ñdentsu,ò such as ñdentsu.org,ò which are similar to the 

plaintiffôs trade name ñdentsuò and sent a notice to the plaintiff 

to buy them for 1 billion yen or more, was issued with orders to 

stop acquisition, holding and use of such domain names, take 

application procedures for deregistration, and pay 

compensation (500 thousand yen). (dentsu Domain Name Case, 

Tokyo District Court judgment of March 13, 2007)

Ἒ "Domain name(s)" (Article 2, paragraph (10))

https://www.meti.go.jp

5. Overview of types of acts of unfair competition (7)

letters, numbers, signs, or other symbols, or a combination of them that 

corresponds to a combination of numbers, signs, or letters 

(IP addresses) assigned to identify individual computers on the Internet

example@meti.go.jpNote: Strings corresponding to numeric addresses (i.e., private IP addresses) used in networks (e.g., LAN) only to specific individuals is not included.

(Examples of domain names)

In the case of URL

In the case of email address

Case example 

(Civil)
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Ẅ ñPurpose of wrongful gainò or ñPurpose of causing damage to another personò 

     (Purpose of wrongful gain or causing damage)

Examples

- Unfairly reselling one's own domain names at excessively high prices.

- Unfairly utilizing another person's customer attraction to conduct 

business.

- Acquiring a domain name that is identical or similar to another 

personós specific indication of goods or business and causing damage 

to another person by creating an adult site.

Ẅ ñSpecific indication of goods or businessò (Article 2(1)(xix))

- A name, trade name, trademark or marks belonging to 

a person's business

- Other indication of goods or services

Note: Civil provisions only. No criminal provisions.

(However, an act of using a domain name falling under Article 2, paragraph (1), item (i) or (ii) may be subject to a criminal penalties.)

- ñTrademarkò means a trademark as prescribed in Article 2, paragraph 

(1) of the Trademark Act (Article 2(2))

- ñMarksò means marks as prescribed in Article 2, paragraph (1) of the 

Trademark Act (Article 2(3))
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- Purpose of seeking oneôs own or otherôs benefit in 

violation of the public order or principle of good faith

- Causing tangible or intangible damage, such as 

financial damage or loss of credibility, to another 

person



[8] Acts of misleading
(Articles 2(1)(xx); 21(3)(i) and 21(3)(v))

The act of using an indication on goods/services, or in an 

advertisement for the goods/services, in a way that is likely to 

mislead as to the place of origin, quality, content, or the act of 

transferring, etc., goods using such an indication

5. Overview of types of acts of unfair competition (8)

Compensation (about 240 million yen) was ordered on the grounds that the act of selling the Udon noodles, neither the 

place of their production nor the place of the production of their raw materials is Himi City, Toyama Prefecture, by affixing 

indications such as ñHimi Udonò falls under the act of misleading as to the place of origin. (Himi Udon Case: Toyama 

District Court judgement of November 10, 2006; Nagoya High Court judgement of October 24, 2007)

Case example 

(Civil)

An ex-president of a meat processing company was sentenced to 4 years imprisonment for violation of the Unfair 

Competition Prevention Act and the Penal Code (fraud) on the grounds that its act of defrauding the price of about 

39 million yen such as by shipping approximately 138 tons of minced meat made with chicken, pork or others to a 

dozen of its customers, with indications such as ñbeef 100%,ò misleads as to the quality and content of the goods. 
(Sapporo District Court judgement of March 19, 2008)

Case example 

(Criminal)

(For other cases, see page 49)

The defendant, a steelmaker, was sentenced to a fine of 100 million yen, on the grounds that its act of delivering its metal 

products to customers while falsifying the inspection data as if they meet quality standards, falls under a false indication on 

goods that is likely to mislead as to the quality of goods. (Tachikawa Summary Court judgement of March 14, 2019)

Case example 

(Criminal)
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Beef 100%

Minced meat

Himi Udon



<Structure of provisions>

Using a common name or indication that is in common usage for goods or business in the manner this is normally done 

(paragraph (1), item (i))

A person whose business interests have been or are likely to be harmed by infringement

Note: It is usually an undertaking in competition with the defendant that falls under this definition, and general consumers 

            are not in principle entitled to file a claim.
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- goods

- services

- an advertisement
(for the goods or services)

- trade documents

- trade communications
(related to the goods or 

services)

- the place of origin

- quality

- content

- manufacturing 

process

- purpose

- quantity
(of the goods)

- quality

- content

- purpose

- quantity
(of the services)

- The act of using an indication

- The act of transferring 

- The act of delivering

- The act of displaying for the purpose 

of transfer or delivery

- The act of exporting

- The act of importing

- The act of providing through 

telecommunications lines
(goods using an indication)

- The act of providing
(services using an indication)

[2] ñWhereò is the 

indication placed?
[4] òWhatò is 

indicated?

[1] What is the ñactò

in question?

in a way

that is likely 

to mislead

[3] Whether falling 

under 

ñindication that is 

likely to misleadò

Exclusion from Application (Article 19)

Civil Claimants (e.g., Article 3)

on

as to

See pages 52-53

in
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Ẅ ñIna way that is likely to misleadò ([3] Whether falling under ñindication that is likely to misleadò)

Ẅ ñPlace of origin,ò ñquality,ò ñcontent,ò ñmanufacturing process,ò ñpurpose,ò ñquantityò ([4] òWhatò is indicated?)

Ẅ ñAdvertisement,ò ñtrade documents or communicationsò ([2] ñWhereò is the indication placed?)

- ñAdvertisementò: Indication made to the public for business purposes.

 Examples) Advertisement on newspapers, magazines, TVs or the Internet; POP advertisement

- ñTrade documents or communicationsò:

 Examples) Order forms, quotations, purchase slips, receipts, emails, faxes, online orders, telephone calls, etc.

- ñPlace of originò: The place where goods are produced, manufactured or processed, and where the value of goods is added
 Note: For goods those value is significantly affected by the nature of the processing, the place of processing is generally 
          considered the ñplace of origin.ò
 Examples) -  Eel ñproduced in Japanò
             -  Indication of the Italian flag and ñItalian typeò

- ñQualityò: Examples) -  Ingredients of processed foods

 -  Mileage of a used car
                  -  Whether or not it is certified/guaranteed by the government, public agency, etc. 
                  -  Statement of patented invention
                  -  ñNumber of reviewsò or ñrankingò that deviate from the actual numbers/content on the review sites

- ñmanufacturing processò: Example) Sloping salt-terrace method for salt production

- ñPurposeò: Example) Regarding fuel, there are types for cars, jet propulsion aircraft, etc.

- Based on the specific circumstances of each individual case, considering various factors such as the content of the indication or 

the actual conditions of the transaction, the determination is made as to whether it is likely to mislead traders/consumers.



<Structure of provisions>

False indication that is likely to mislead (Criminal) (Article 21(3)(v))

(i) If a person, for a wrongful purpose, commits any act of unfair competition stated in Article 2, paragraph (1), item (i) or (xx);

(v) If a person makes a false indication on goods, services, in an advertisement of goods or services, or in trade documents or communications, that is likely to mislead as 

to the place of origin, quality, contents, manufacturing procesjous, purpose, or quantity of the goods, or as to the quality, contents, purpose, or quantity of the services 

(excluding a case stated in item (i));

Ÿ Penal provisions: Imprisonment for not more than 5 years or a fine of not more than 5 million yen (or both)

                  For dual criminal liability provisions, a fine of not more than 300 million yen (Article 22(1)(iii))

Criminal provisions (Articles 21(3)(i) and 21(3)(v)) See pages 67-73
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- the place of origin

- quality

- content

- manufacturing process

- purpose

- quantity
(of the goods)

- quality

- content

- purpose

- quantity
(of the services)

(excluding the case stated 

in item (i))

[4] ñWhatò is indicated?

If a person makes a false indication

[1] Does the indication fall under 

ñfalse indication that is likely to misleadò?

[2] Does the case fall under 

ñif a person makes an indicationò?

that is 

likely to 

mislead

as to

[3] ñWhereò is the 

indication placed?

on
- goods

- services

- an advertisement
(of the goods or services)

 

- trade documents

- trade communications,

in

[5] Excluding the case stated 

in Article 21(3)(i)



Indication that make it appear as if the 

goods are certified/guaranteed

ü Indication that make it appear as if the 

goods are certified or guaranteed by the 

government, public agency, etc., may fall 

under acts of misleading even if the quality 

and content of  the goods substantially 

meet the certification standards, etc.

A court held that the act of attaching labels of ñhighest-grade sakeò on the bottles of sake, 

which was graded as the ñsecond-grade sakeò (i.e., the lowest grade) under the former 

Liquor Tax Act because it was not examined and graded pursuant to the grading system, 

falls under acts of misleading even if the quality of the sake is substantially comparable to 

that of the highest-grade sake.
(Highest-Grade Sake Case, Supreme Court judgement of March 22, 1978)

Indication accompanied by negation such as 

ñXX styleò
A court held that the act of selling a liquid seasoning, which is not deemed ñMirinò 

under the Liquor Tax Act, with the indication of ñHon Mirin typeò in a manner that 

leaves a strong impression of only the ñHon Mirinò part while leaving little 

impression of the ñtypeò part, falls under acts of misleading.

(Hon Mirin Type Seasoning Case, Kyoto District Court judgement of April 25, 1990)

ü  Indication accompanied by negation, such 

as ñXX style,ò or ñXX type,ò may fall under 

acts of misleading if the indication as a 

whole is likely to mislead.

Court cases related to acts of misleading

Indication of a place name that is part of 

well-known and famous trademark
For a mark consisting of ñcircled M mark mosriteò and ñof Californiaò attached to electric 

guitars, etc., made in Japan, a court held that the mark does not fall under the indication 

that misleads as to the place of origin because it was not intended to mean ñmade in the 

State of California,ò but has already been a well-known and famous trademark that 

indicates a guitar manufactured and sold by a specific company, and recognized by 

traders/consumers in Japan as such.
(Mosrite Guitar Case, Intellectual Property High Court judgement

of August 28, 2008)

ü This type of indication may not fall under 

the indication that misleads as to the 

place of origin.

Case example 

(Criminal)

Case example 

(Civil)

Case example 

(Civil)
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The act of the defendant (the holder of the utility model rights for 

furniture devise) of notifying the plaintiffôs client (the defendantôs 

business competitor) to the effect that the plaintiffôs goods infringe 

on the defendantôs utility model rights, was held by the court to be 

nothing but fall under the act of making false allegations that harms 

the business reputation of a business competitor on the grounds 

that the defendant made such notification without presenting the 

report of utility model technical opinion it had received (which 

indicated that the devise did not involve an inventive  step), or in 

other words, as if there was no problem with the validity of the 

rights. (Osaka District Court judgement of March 26, 2015)
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[9] Acts of harming the business 

reputation
(Article 2, paragraph (1), item (xxi))

The act of making or circulating false allegations that harm the 

business reputation of a business competitor

5. Overview of types of acts of unfair competition (9)

Ẅ ñBusiness competitorò Ẅ ñCompetitorò

Note: Civil provisions only. No criminal provisions.

Note: The act of defaming or other similar act may be the issue of 

general torts (Article 709 of the Civil Code), rather than that of the 

Unfair Competition Prevention Act.

With respect to the act of the defendant (engaged in import and sale 

of pillows, mattresses, etc.) of notifying an operator of an online 

shopping site  that the plaintiffôs goods infringe on the defendantôs 

trademark rights, the court held that the plaintiffôs goods do not 

infringe on the defendantôs trademark rights, and that the content of 

such notification can be deemed as the false allegations that harm 

the business reputation of the plaintiff, which is in competition with 

the defendant, on the grounds that the plaintiffôs goods are pillows, 

mattresses, etc., labelled with the plaintiffôs trademarks under the 

Goods Category 20 (mattress, pillow, etc.), while the defendantôs 

trademarks are under Category 17 (rubber, natural rubber).

(Tokyo District Court judgement of July 10, 2020)

Case example 

(Civil)

(Such acts may be punished for damage to credibility and obstruction of business under Article 233 of the Penal Code)

Case example 

(Civil)

It is sufficient that each partyôs business potentially 

have common consumers or traders. 

Even if the name of ñcompetitorò is not clearly indicated, it is 

sufficient if the informed party can understand who the 

ñcompetitorò refers to based on the content of the notification 

and information within the industry, etc.



[1] Using a common name for goods or business or an indication of goods or business that is in common usage in the manner this is normally done 

(paragraph (1), item (i))

[2] Using oneôs own name without wrongful purpose (paragraph (1), item (ii))

[10] Acts of unauthorized use of 

trademarks by agents, etc.
(Article 2(1)(xxii))

Acts of using a trademark, without a just cause, performed by an 

agent of a person who has the right pertaining to the trademark in 

a contracting party to the Paris Convention, etc.

(xxii) an act by an agent or representative of a holder of a right to a trademark (the right is limited to a right that is equivalent to a trademark right; simply referred to as 

"right" in this item below), or by a person that was such an agent or representative within one year of the date of the act in question, without justifiable grounds and 

without the consent of the holder of the right, in a country that is a member of the Union established by the Paris Convention (as prescribed in Article 4, paragraph (1), 

item (ii) of the Trademark Act (Act No. 127 of 1959)), a country that is a member of the World Trade Organization, or a country that is a contracting party to the 

Trademark Law Treaty, which constitutes the use of a trademark identical or similar to the holder's trademark on goods or services identical or similar to those related 

to the holder's right; the transfer, delivery, display for the purpose of transfer or delivery, export, import, or provision through telecommunications lines of goods that 

are identical or similar to those related to the holder's right, on which a trademark identical or similar to the holder's trademark has been used; or the provision of 

services identical or similar to those related to the holder's right, using a trademark identical or similar to the holder's trademark.

Article 2(1)(xxii)

5. Overview of types of acts of unfair competition (10)

Note: Civil provisions only. No criminal provisions.

Exclusion from Application (Article 19)
See pages 52-53
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[1] Exclusion from Application
(Article 19(1))

[1]   Using a common name for goods or business or an indication of goods or business that is in common usage (Item (i))

[2]   Using oneôs own name without wrongful purpose     (Item (ii))

[3]   Using a registered trademark that is registered in the consent system without wrongful purpose  (Item (iii)) 

[4]   Using an indication prior to another personôs indication becoming well-known   (Item (iv))

[5]   Using an indication prior to another personôs indication becoming famous   (Item (v))

[6]   Transferring, etc., goods if three years have elapsed since the date they were first sold in Japan (Item (vi)(a))

[7]   Protection of good-faith acquirers of goods that imitate the form of another person's goods  (Item (vi)(b))

[8]   Protection of good-faith acquirers of trade secrets     (Item (vii))

[9]   Transferring, etc., things created by the use of trade secrets after the right to claim for an injunction 
   have been extinguished       (Item (viii))

[10] Protection of good-faith acquirers of shared data with limited access   (Item (ix)(a))

[11] Acquiring, etc., open data identical to shared data with limited access   (Item (ix)(b))

[12] Transferring, etc., a device, etc., used for testing or research related to technological restriction measures (Item (x))

This paragraph provides for cases where the provisions on the right to claim for an injunction, compensation for loss or 

damage, and penal provisions do not apply even in the case falling under ñunfair competitionò (Article 2(1)) as a matter of 

form.

ü This paragraph is provided for the purpose of readjustment of interests between a person who used the relevant indication 

and a person who is compelled to tolerate (e.g., a holder of a well-known indication of goods or business) in the case 

where the provisions of the exclusion from application apply and the use of the indication of goods or business is allowed 

(Article 19, paragraph (1), items (ii) through (iv)).

ü A person whose business interests have been harmed by infringement may request the infringer to affix an indication to 

prevent confusion.

6. Exclusion from Application

[2] Request to affix an indication to prevent confusion
(Article 19(2))
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Item (i)
Using a common name for goods or business or an 

indication of goods or business that is in common usage 
Ẇ Ẇ Ẇ Ẇ

Item (ii) Using oneôs own name without wrongful purposeẄ Ẅ Ẅ

Item (iii)
Using a registered trademark that is registered in the 

consent system without wrongful purpose
Ẅ Ẅ

Item 

(iv)

Using an indication prior to another personôs indication 

becoming well-known 
Ẅ

Item (v)
Using an indication prior to another personôs indication 

becoming famous
Ẇ

Item 

(vi)(a)

Transferring, etc., goods if three years have elapsed 

since the date they were first sold in Japan
Ẇ

Item 

(vi)(b)

Protection of good-faith acquirers of goods that imitate 

the form of another person's goods
Ẇ

Item 

(vii)
Protection of good-faith acquirers of trade secrets Ẇ

Item 

(viii)

Transferring, etc., things created by the use of trade 

secrets after the right to claim for an injunction have 

been extinguished
Ẇ

Item 

(ix)(a)

Protection of good-faith acquirers of shared data with 

limited access
Ẇ

Item 

(ix)(b)

Acquiring, etc., open data identical to shared data with 

limited access
Ẇ

Item (x)
Transferring, etc., a device, etc., used for testing or 

research related to technological restriction measures
Ẇ

Article 2, paragraph (1)

(Types of unfair competition)

Article 19, paragraph (1)

(Types of exclusion from application)

Ẅ indicates the type for which it is allowed to make an additional request to prevent confusion as prescribed in Article 19(2) if the exclusion from application applies under the provisions of Article 19(1).

(Reference) Relationship between unfair competition and exclusion from application
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[1] Prohibition of commercial use of foreign 

state's national flags, etc.
(Articles 16 and 21(3)(vii))

These provisions prohibit the use of a foreign stateôs national flag, coat of arms, or the seal or sign used by the national 

government of a foreign state, etc., specified by the Order of the Ministry of Economy, Trade and Industry, as a trademark and 

prohibit the use of a foreign stateôs coat of arms in a manner likely to mislead as to the place of origin of goods.

Art. 6-3(1)(a) of the Paris Convention

Article 2(1) of WTO TRIPS Agreement

(1) No person may use anything that is identical or similar to a foreign state's national flag, coat of arms, or any other emblem specified by the Order of the Ministry of Economy, Trade and 
Industry (referred to as "foreign state's national flag, etc." below) (such identical or similar items are referred to as "emblems similar to a foreign state's national flag, etc." below) as their 
trademark. No person may transfer, deliver, display for the purpose of transfer or delivery, export, import, or provide through telecommunications lines goods using an emblem similar to a 
foreign state's national flag, etc. as their trademark. No person may provide services while using an emblem similar to a foreign state's national flag, etc. as a trademark; provided, 
however, that this does not apply if permission has been obtained from the government agency of the foreign state authorized to grant permission (including an administrative action 
similar to permission; the same applies below) for the use of the foreign state's national flag, etc.

(2) Beyond what is prescribed in the preceding paragraph, no person may use a foreign state's coat of arms specified by the Order of the Ministry of Economy, Trade and Industry, as 
referred to in the preceding paragraph (referred to as "coat of arms of a foreign state" below) in a manner likely to mislead as to the place of origin of goods; no person may transfer, 
deliver, display for the purpose of transfer or delivery, export, import or provide through telecommunications lines goods using the coat of arms of a foreign state in that manner. No person 
may provide services while using the coat of arms of a foreign state in the same manner; provided, however, that this does not apply if permission has been obtained from the government 
agency of the foreign state authorized to grant permission to use the coat of arms of a foreign state.

(3) No person may use anything that is identical or similar to the seal or sign used by the national or local government of a foreign state for supervision or certification purposes, as specified 
by the Order of the Ministry of Economy, Trade and Industry (referred to as "official markings of a foreign national government, etc." below) (such identical or similar items are referred to 
as "official markings similar to that of a foreign national government, etc." below) as a trademark on goods or for services that are identical or similar to those for which the official marking 
of a foreign national government, etc. is used. No person may transfer, deliver, display for the purpose of transfer or delivery, export, import or provide through telecommunications lines 
goods using an official marking similar to that of a foreign national government, etc. as their trademark. No person may provide services while using an official marking similar to that of a 
foreign national government, etc. as a trademark; provided, however, that this does not apply if permission has been obtained from the government agency of the foreign state that is 
authorized to grant permission for use of the official marking of a foreign national government, etc.

Ÿ Penal provisions: Imprisonment for not more than 5 years or a fine of not more than 5 million yen (or both) (Article 21(3)(vii))

                                 For dual criminal liability provisions, a fine of not more than 300 million yen (Article 22(1)(iii))

(Examples)

Switzerland's national flag Norwegian coat of arms Emblem of the United States Seal of a Dutch cheese

7. Overview of prohibited acts under international agreements (1)

Criminal provisions (Article 16) See pages 67-73
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[2] Prohibition of the commercial use of marks 

of international organizations
(Articles 17 and 21(3)(vii))

The provisions prohibit the use of a mark representing an international organization, which is specified by the Order of the Ministry 

of Economy, Trade and Industry, as a trademark in a manner likely to mislead as to the existence of a relationship with that 

international organization.

Art. 6-3(1)(b) of the Paris Convention

Article 2(1) of WTO TRIPS Agreement

[Order of the Ministry of Economy, Trade and Industry]

The Ministerial Order to Provide for Foreign Statesô National Flags or Coats of Arms, or Any Other Emblems, and Seals or Signs Used for Supervision or Certification by the National 

or Local Governments of Foreign States, as well as International Organizations and Marks Representing International Organizations, as Specified in Articles 16(1), 16(3) and 17 of 

the Unfair Competition Prevention Act

(Order of the Ministry of International Trade and Industry No. 36 of April 19, 1994; latest amendment: Order of the Ministry of Economy, Trade and Industry No. 24 of May 15, 2023)

International Olympic 

Committee (IOC)

International Criminal Police 

Organization (ICPO)
United Nations

No person may use anything that is identical or similar to a mark representing an international organization (meaning an intergovernmental organization or an equivalent 
organization specified by the Order of the Ministry of Economy, Trade and Industry; the same applies in this Article below), which is specified by the Order of the Ministry of 
Economy, Trade and Industry (such identical or similar items are referred to as "mark similar to that of an international organization" below) as a trademark in a manner likely to 
mislead as to the existence of a relationship with that international organization. No person may transfer, deliver, display for the purpose of transfer or delivery, export, import or 
provide through telecommunications lines, goods using a mark similar to that of an international organization as their trademark in that manner. No person may provide services 
while using a mark similar to that of an international organization as their trademark, in the same manner; provided, however, that this does not apply if permission from the 
relevant international organization has been obtained.

Ÿ Penal provisions: Imprisonment for not more than 5 years or a fine of not more than 5 million yen (or both) (Article 21(3)(vii))
                                 For dual criminal liability provisions , a fine of not more than 300 million yen (Article 22(1)(iii))

Criminal provisions (Article 17)

World Trade 

Organization (WTO)

7. Overview of prohibited acts under international agreements (2)

World Intellectual Property 

Organization (WIPO)

(Examples)

See pages 67-73
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No person may give, offer to give, or promise to give any money or other benefit to a foreign public official, etc. in order to have them act or refrain from acting in relation to 

the performance of their official duties, or to have them use their position to influence another foreign public official, etc. to act or refrain from acting in such a manner, so that 

the person in question can make any wrongful gain in business regarding international commercial transactions.

Ÿ Penal provisions: Imprisonment for not more than 10 years or a fine of not more than 30 million yen (or both) (Article 21(4)(iv)) 
                                 For dual criminal liability provisions, a fine of not more than 1 billion yen (Article 22(1)(i))

Prohibition of bribery, etc., to a foreign public official in order to make any wrongful gain in business regarding international 

commercial transactions.

7. Overview of prohibited acts under international agreements (3)

Criminal provisions (Article 18(1))

[3] Crime of bribery of foreign public officials
(Crime of provision of wrongful gains to foreign public officials)

(Articles 18 and 21(4)(iv))

OECD Anti-Bribery Convention
https://www.oecd.org/daf/anti-bribery/oecdantibriberyconventi

on.htm

ÂGuidelines for the Prevention of Bribery of Foreign Public Officials
https://www.meti.go.jp/policy/external_economy/zouwai/overviewofguidelines.html

Â Introduction of the Guidelines for the Prevention of Bribery of Foreign Public Officials
https://www.meti.go.jp/policy/external_economy/zouwai/pdf/zouwai_shishin_tebiki.pdf

See pages 67-73
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üAny person that engages in public service for a national or local foreign government (item (i))

üAny person that engages in the business operations of the relevant organization of a foreign government (item (ii))

üAny person that engages in the business operations of a foreign public company (item (iii))

üAny person that engages in the public service for a public international organization (item (iv))

üAny person that engages in business operations under the authority of a foreign government, etc., 

and that are delegated by any of them (item (v))

Definition of ñforeign public official, etc.ò (Article 18(2))

See Article 3 of the Order for Enforcement of the Unfair Competition 

Prevention Act.

For example, there may be cases where one or more national or local 

governments of foreign states own more than 50 percent of capital

subscription.

https://www.oecd.org/daf/anti-bribery/oecdantibriberyconvention.htm
https://www.oecd.org/daf/anti-bribery/oecdantibriberyconvention.htm
https://www.meti.go.jp/policy/external_economy/zouwai/overviewofguidelines.html
https://www.meti.go.jp/policy/external_economy/zouwai/pdf/zouwai_shishin_tebiki.pdf


Is it OK to farm out the management 

of bribery risks involving foreign 

public officials entirely to overseas 

subsidiaries or branches?

Itôs no longer the age where bribes 

are a necessary evil in overseas 

business development!

It doesn't mean that the punishment 

is exempted just because the money 

or goods provided are of small value.

Letôs never accept bribery demands!!
Brochure on prevention of bribery of foreign public officials: ñA Must-See for Companies 

with Offices Abroad ï Do you know the Crime of Bribery of Foreign Public officials?ò 
https://www.meti.go.jp/policy/external_economy/zouwai/pdf/damezowaipamph.pdf

For the purpose of enjoying favorable treatment, a president and other two employees of a Japanese company engaged in business such as railroad consulting, 

provided about 70 million yen to persons related to Vietnam Railways in connection with the Yen Credit to Vietnam ñHanoi City Urban Railway Construction Project 

(Line 1),ò provided the total amount (in yen and rupiah) equivalent to about 20 million yen to persons related to Directorate General of Railway, Ministry of 

Transportation of Indonesia in connection with the Yen Credit to Indonesia ñRailway Double Tracking on Java South Line Project,ò and provided the money (in 

USD) equivalent to approximately 54.77 million yen to persons related to Uzbekistan Railways in connection with the Yen Credit to Uzbekistan ñKarshi-Termez 

Railway Electrification Project.ò

In this case, three defendants were sentenced to imprisonment of 2 years (suspension of 3 years), 3 years (suspension of 4 years) and 2 years and 6 months 

(suspension of 3 years), respectively, and the defendant corporation was sentenced to a fine of 90 million yen.

(Tokyo District Court judgement of February 4, 2015)

Case example 

(Criminal)

Three employees, including an executive managing officer, of a Japanese company undertaking the construction work of a thermal power plant in Thailand 

provided money (Thai baht) equivalent to approximately 39.93 million yen to foreign officials in Thailand, aiming to receive favorable and convenient arrangements 

such as silent acquiescence with the breach of the permission conditions, or non-prohibition of berthing at a temporary pier and of unloading of cargo.

In this case, two defendants were sentenced to imprisonment of 1 year and 6 months (suspension of 3 years), respectively, and one defendant was sentenced to 

imprisonment of 1 year and 4 months (suspension of 3 years). The corporation has not been subject to criminal prosecution as a result of the application of the 

Agreement Procedure.

(Tokyo District Court judgement of March 1, 2019; Supreme Court judgement of May 20, 2022)

Case example 

(Criminal)
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2. About the Compliance Systems for Prevention of Bribery of Foreign Public Officials by

Business
(1) Basic Views

- It is required to establish/operate the compliance systems for prevention of bribery of foreign public officials in order to comply with relevant 

laws and regulations in Japan and overseas and preserve corporate value.

- What is important is the top managementôs attitude/message aimed at ñcompliance with laws and regulations.ò To eliminate employeesô 

mistaken belief that ñbribes benefit the company,ò it is effective to show the top managementôs attitude to all employees clearly and repeatedly 

in various ways.

- Companies should focus on taking measures for high-risk acts based on the ñrisk-based approachò in view of risks by country and business 

field, and of types of acts vulnerable to being used for bribery, while they are allowed to take more simplified measures for low-risk business 

divisions, etc.

- The parent company must ensure that the preventive systems based on the degree of risk is appropriately established and operated in the 

subsidiaries belonging to the company group.

(2) Desirable Preventive Systems Methodologies for Business
- The details of the establishment/operation of the specific preventive systems in each company is left to the broad discretion of the officers, etc., 

in light of the degree of risk and the potential effects depending on the actual conditions of its business.

- Desirable factors for the preventive systems are as follows:

[1] Formulation of a basic policy that sets the compliance with laws and regulations above short-term benefits and prohibits any act that 

constitutes a crime of bribery of foreign public officials

[2] Formulation of internal procedures and internal rules such as the criteria for judgment, based on the risk-based approach*

[3] Development of an organizational system to ensure that internal role division, authorities and responsibilities are clear, based on the 

internal control, depending on company size, etc.

[4] Implementation of internal educational activities

[5] Implementation of audits of whether the prevention system works

[6] Review of the preventive systems by corporate manager or compliance officer, etc., based on audit results

*Note: It is desirable that the internal rules specify that small facilitation payment (SFP) is in principle prohibited.

1. About the Guidelines for the Prevention of Bribery of Foreign Public Officials
The Guidelines were formulated to support companies engaged in international commercial transactions to take a 

voluntary/preventive approach for the prevention of bribery of foreign public officials, etc., and illustrate best 

practices to establish the preventive systems.

Overview of the Guidelines for the Prevention of Bribery of Foreign Public Officials
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(3) Parent companyôs Assistance and Guidance with the Preventive Systems of Subsidiaries
- Companies are required to apply the risk-based approach also to the scope of the subsidiaries that promote the establishment and operation 

of the preventive systems, and to the details thereof.

- Although each subsidiary is basically required to autonomously establish/operate its preventive system, if necessary, the parent company is 

required to supplement resources and lead the establishment/operation of the preventive system.

- In M&A, companies are required to perform due diligence before acquisition and immediate validation after acquisition, based on the risk-

based approach.

(4) Response in an Emergency Situation (if a foreign public official, etc. does demand bribes in reality or it is found that local staff 

may have paid bribes)
- It is required to ensure compliance with laws and regulations and take prompt actions to minimize adverse impacts on oneôs own company.

- In a subsidiary that lacks response capabilities, an important option will be active involvement by the parent company.

- In an emergency system, it is required to pay attention to [1] the establishment of its rules in advance, [2] the consideration of the reporting to 

an investigating authority, surrender, or the offering of the application of the agreement procedure to a prosecutor, in the case where a 

particular act is judged highly likely to be act of bribery.

(5) Consultation to local agencies
- If a bribe is requested, it is often difficult for a company to take appropriate measures alone.

- It is seen as appropriate to consult with ñcontact points for Japanese companiesò located in local Japanese embassies/consulates, the Japan 

International Cooperation Agency, local chambers of commerce and industry, etc.

3. Scope of Punishment Under the Unfair Competition Prevention Act
Elements of a crime of bribery of foreign public officials (Article 18(1))

- ñWrongful gain in businessò

ü It is a basic rule to refuse to pay money even for the purpose of avoiding unreasonable and discriminatory treatment from the local 

government such as at customs.

ü False records or informal approval procedures may lead to the presumption of fraud.

ü Gifts, entertainment, payment for travel cost, etc., aiming at pure socialization or deepening of understanding of the companyôs own 

products may not necessarily be considered bribes.
(Case 1) Provision of a seasonal small gift based on the local social practices

(Case 2) Certain travel cost required to visit oneôs own companyôs plant (in Japan or a third country) (including costs for dinner within 

the reasonable and appropriate scope incidental to a visit, and sightseeing implemented in free time during the visit).

- In the case of falling under necessity as prescribed in Article 37 of the Penal Code, the illegality is negated, and no punishment will be 

imposed.
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A person whose business interests have been or are likely to be harmed by infringement through unfair competition may file a claim against 

the person to suspend or prevent the infringement that has or is likely to harm business interests and request the destruction of things that 

constitute the act of infringement.

A person that intentionally or negligently commits an infringement that harms the business interests of another person through unfair 

competition is liable to compensate for any loss or damage resulting from it.

The court may order the person that has intentionally or negligently engaged in unfair competition and thereby injured the business 

reputation of that other person to take necessary measures to restore the other person's business reputation.

The right to claim for an injunction against the act of unauthorized use of trade secrets or shared data with limited access is 

extinguished by  prescription if the person does not exercise the right within three years from the time the holder becomes aware 

of the act and the identity of the person conducting it, or if twenty years have elapsed from the time the act in question began.

8. Overview of civil measures

[1] Right to claim for injunction (Article 3)

[2] Claim for compensation for loss or damage (Article 4)

[3] Request for measures to restore business reputation (Article 14)

Extinctive prescription (Article 15)

Article 15  (1) The right to claim suspension or prevention of infringement under the provisions of Article 3, paragraph (1) against the act of using trade secrets 

in the unfair competition stated in Article 2, paragraph (1), items (iv) through (ix) is extinguished by prescription in the following cases:

(i) if the person conducting the act of infringement does so continuously, and the trade secret holder whose business interests have been or are likely to be 

harmed by that act does not exercise the right within three years from the time the holder becomes aware of the act and the identity of the person conducting 

it; and

(ii) if twenty years have elapsed from the time the act in question began.

Reference
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See pages 61 and 65

üProvisions for Presumption of Amounts for Loss or Damage (Article 5)

üExpert Opinions on the Calculation of the Amount of Loss or Damage (Article 8)

üDetermination of Reasonable Amount of Loss or Damage (Article 9)
























































