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II. SEEFRESIE

1. X0EWBERNSEREL TV 5 & Ebh 2 5EERRESE

UK Model IPPA
ARTICLE 3: National Treatment and Most-favoured-nation Provisions

(1) Neither Contracting Party shall in its territory subject investments or returns of nationals or
companies of the other Contracting Party to treatment less favourable than that which it
accords to investments or returns of its own nationals or companies or to investments or
returns of nationals or companies of any third State.

(2) Neither Contracting Party shall in its territory subject nationals or companies of the other
Contracting Party, as regards their management, maintenance, use, enjoyment or disposal of
their investments, to treatment less favourable than that which it accords to its own
nationals or companies or to nationals or companies of any third State.

(3) For the avoidance of doubt it is confirmed that the treatment provided for in paragraphs (1)
and (2) above shall apply to the provisions of Articles 1 to 12 of this Agreement.

x Article 1::EF%, Article 2: #&& O - (B (FET, 5Ea72(RiE, ~EEL - 257
HE O 72 L) | Article 4: FEFIRFIZISIT HHfE, Article 5: 1, Article 6: 254,
Avticle 7: 4}, Article 8: FHEZERHEIZZ D4 LE Article 9: [EIZERHEIZ D 4 ALBR,
Avrticle 10: A7, Article 11 : fliD[EIFEEEMIAN, Article 125 %G

ARTICLE 11 Application of other Rules
If the provisions of law of either Contracting Party or obligations under international law
existing at present or established hereafter between the Contracting Parties in addition to the
present Agreement contain rules, whether general or specific, entitling investments by
nationals or companies of the other Contracting Party to a treatment more favourable than is
provided for by the present Agreement, such rules shall to the extent that they are more
favourable prevail over the present Agreement.

ARTICLE 12 Scope of Application
This Agreement shall apply to all investments, whether made before or after its entry into
force, but shall not apply to any dispute concerning an investment which arose, or any claim
concerning an investment which was settled, before its entry into force.
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2. BEABEHIBL OO HREEFBLE
(1) Draft Model Norway BIT 2007

SECTION 2 - TREATMENT AND PROTECTION OF INVESTORS AND INVESTMENTS
ARTICLE [4] MOST-FAVOURED-NATION TREATMENT

1. Each Party shall accord to investors of the other Party and to their investments, treatment no less
favourable than the treatment it accords in like circumstances  to investors and their investments
of any other State, subject to the country-specific reservations set out in Annex [B], in relation to
the establishment, acquisition, expansion, management, conduct, operation and disposal of
investments.

2. If a Party accords more favourable treatment to investors of any other State or their investments by
virtue of a free trade agreement, customs union [or similar agreement that also provides for
substantial liberalisation of investments] or by a labour market integration agreements, it shall not
be obliged to accord such treatment to investors of the other Party or their investments. However,
upon request from another Party, it shall afford adequate opportunity to negotiate the benefits

granted therein.

3. For greater certainty, treatment referred to in paragraph [1] does not encompass dispute resolution
mechanisms provided for in this Agreement or other International Agreements.

SECTION 5-EXCEPTIONS

ARTICLE [24] GENERAL EXCEPTIONS
Subject to the requirement that such measures are not applied in a manner which would constitute a
means of arbitrary or unjustifiable discrimination between investments or between investors, or a

disguised restriction on international [trade or] investment, nothing in this Agreement shall be

construed to prevent a Party from adopting or enforcing measures necessary ®

i. to protect public morals or to maintain public order *;

ii. to protect human, animal or plant life or health;

iii. to secure compliance with laws and regulations that are not inconsistent with the provisions of this
Agreement;

iv. for the protection of national treasures of artistic, historic or archaeological value; or

v. for the protection of the environment

3

The Parties agree/ are of the understanding that a measure applied by a government in pursuance of legitimate policy objectives
of public interest such as the protection of public health, safety and the environment, although having a different effect on an
investment or investor of another Party, is not inconsistent with national treatment and most favoured nation treatment when
justified by showing that it bears a reasonable relationship to rational policies not motivated by preference of domestic over
foreign owned investment.

For greater certainty, the concept of “necessity” in this Article shall include measures taken by a Party as provided for by the
precautionary principle, including the principle of precautionary action.

" The public order exception may be invoked only where a genuine and sufficiently serious threat is posed to one of the
fundamental interests of society
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ARTICLE [25] PRUDENTIAL REGULATION

Notwithstanding any other provisions of this Agreement, a Party shall not be prevented from taking
measures for prudential reasons, including for the protection of investors, depositors, policy holders
or persons to whom a fiduciary duty is owed by a financial service supplier, to ensure the integrity
and stability of the financial system, or to enhance market competition, including ownership control
and limitation.

Where such measures do not conform with the provisions of the Agreement, they shall not be used as
a means of avoiding the Party's commitments or obligations under the Agreement.

ARTICLE [26] SECURITY EXCEPTIONS

Nothing in this Agreement shall be construed:

i. to require any Party to furnish any information, the disclosure of which it considers contrary to its
essential security interests; or

ii. to prevent any Party from taking any action which it considers necessary for the protection of its
essential security interests:
(a) relating to investment in defence and security sector(s];
(b) relating to fissionable and fusionable materials or the materials from which they are derived;
(c) taken in time of war or other emergency in international relations; or

iii. to prevent any Party from taking any action in pursuance of its obligations for the maintenance of
international peace and security, including under the United Nations Charter.

ARTICLE [27] CULTURAL EXCEPTIONS
The provisions of this Agreement shall not apply to a Party’s laws and measures specifically designed
to preserve and promote linguistic and cultural diversity, cultural and audiovisual policy, as well as
rights and obligations of the Parties under international agreements and national laws and measures
relating to copyright and related rights.

ARTICLE [28] TAXATION

1. Nothing in this Agreement shall affect the imposition, enforcement or collection of direct or
indirect taxes imposed by a Party.

2. Nothing in this Agreement shall create any right to any benefit under an agreement for the
avoidance of double taxation concluded by a Party.

3. Any dispute as to whether paragraphs 1 and 2 apply, may only be brought before the Competent
Tax Authorities of the Parties according to the procedure of Article [The Joint Committee] or the
national courts or appeal organs of a Party, and shall not be covered by Section [Dispute Settlement
Provisions] of this Agreement.
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(2) Canadian 2004 Model BIT

Section B — Substantive Obligations

Article 4 * Most-Favoured-Nation Treatment

1. Each Party shall accord to investors of the other Party treatment no less favourable than that it accords, in like
circumstances, to investors of a non-Party with respect to the establishment, acquisition, expansion,
management, conduct, operation and sale or other disposition of investments in its territory.

2. Each Party shall, accord to covered investments treatment no less favourable than that it accords, in like
circumstances, to investments of investors of a non-Party with respect to the establishment, acquisition,
expansion, management, conduct, operation and sale or other disposition of investments in its territory.

Article 9 Reservations and Exceptions

1. Articles 3, 4, 6 and 7 shall not apply to:

(@) any existing non-conforming measure that is maintained by

(i) a Party at the national level, as set out in its Schedule to Annex I, or

(i) a sub-national government;

(b) the continuation or prompt renewal of any non-conforming measure referred to in

subparagraph (a);

(c) an amendment to any non-conforming measure referred to in subparagraph () to the extent that
the amendment does not decrease the conformity of the measure, as it existed immediately
before the amendment, with Articles 3, 4, 6 and 7.

2. Articles 3, 4, 6 and 7 shall not apply to any measure that a Party adopts or maintains with respect to
sectors, subsectors or activities, as set out in its schedule to Annex II.

3. Article 4 shall not apply to treatment accorded by a Party pursuant to agreements, or with respect to
sectors, set out in its schedule to Annex 111

4. In respect of intellectual property rights, a Party may derogate from Avrticles 3 and 4 in a manner
that is consistent with the WTO Agreement.

5. The provisions of Articles 3, 4 and 6 of this Agreement shall not apply to:

(a) procurement by a Party or state enterprise;
(b) subsidies or grants provided by a Party or a state enterprise, including government-supported
loans, guarantees and insurance;

6. For greater certainty, Article 3 of this Agreement shall not apply to the granting by a Party to a
financial institution of an exclusive right to provide activities or services forming part of a public
retirement plan or statutory system of social security.

7. The provisions of Article 4 of this Agreement shall not apply to financial services.

Article 10 General Exceptions
1. Subject to the requirement that such measures are not applied in a manner that would constitute

arbitrary or unjustifiable discrimination between investments or between investors, or a disquised
restriction on international trade or investment, nothing in this Agreement shall be construed to

1 For greater certainty, the treatment accorded by a Party under this Article means, with respect to a sub-national government,
treatment accorded, in like circumstances, by that sub-national government to investors, and to investments of investors, of a
non-Party.

_66_



TATER L B3ELC

prevent a Party from adopting or enforcing measures necessary:
(a) to protect human, animal or plant life or health;
(b) to ensure compliance with laws and regulations that are not inconsistent with the provisions
of this Agreement; or
(c) for the conservation of living or non-living exhaustible natural resources.

2. Nothing in this Agreement shall be construed to prevent a Party from adopting or maintaining
reasonable measures for prudential reasons, such as:

(@ the protection of investors, depositors, financial market participants, policy-holders,
policy-claimants, or persons to whom a fiduciary duty is owed by a financial institution;

(b) the maintenance of the safety, soundness, integrity or financial responsibility of financial
institutions; and

(c) ensuring the integrity and stability of a Party's financial system.

3. Nothing in this Agreement shall apply to non-discriminatory measures of general application taken
by any public entity in pursuit of monetary and related credit policies or exchange rate policies.
This paragraph shall not affect a Party’s obligations under Article 7 (Performance Requirements) or
Article 14 (Transfer of Funds);

4. Nothing in this Agreement shall be construed:

(a) to require any Party to furnish or allow access to any information the disclosure of which it
determines to be contrary to its essential security interests;
(b) to prevent any Party from taking any actions that it considers necessary for the
protection of its essential security interests
(i) relating to the traffic in arms, ammunition and implements of war and to such traffic and
transactions in other goods, materials, services and technology undertaken directly or indirectly
for the purpose of supplying a military or other security establishment,
(i) taken in time of war or other emergency in international relations, or
(iii) relating to the implementation of national policies or international agreements respecting the
non-proliferation of nuclear weapons or other nuclear explosive devices; or
(c) to prevent any Party from taking action in pursuance of its obligations under the United
Nations Charter for the maintenance of international peace and security.

5. Nothing in this Agreement shall be construed to require a Party to furnish or allow access to
information the disclosure of which would impede law enforcement or would be contrary to the
Party's law protecting Cabinet confidences, personal privacy or the confidentiality of the financial
affairs and accounts of individual customers of financial institutions.

6. The provisions of this Agreement shall not apply to investments in cultural industries.

7. Any measure adopted by a Party in conformity with a decision adopted, extended or modified by
the World Trade Organization pursuant to Articles 1X:3 or IX:4 of the WTO Agreement shall be
deemed to be also in conformity with this Agreement. An investor purporting to act pursuant to
Section C of this Agreement may not claim that such a conforming measure is in breach of this

Agreement.
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ANNEX Il Exceptions from Most-Favoured-Nation Treatment

1. Article 4 shall not apply to treatment accorded under all bilateral or multilateral international
agreements in force or signed prior to the date of entry into force of this Agreement.
2. Article 4 shall not apply to treatment by a Party pursuant to any existing or future bilateral or
multilateral agreement:
(a) establishing, strengthening or expanding a free trade area or customs union;
(b) relating to:
(1) aviation;
(ii) fisheries;
(i) maritime matters, including salvage.
3. For greater certainty, Article 4 shall not apply to any current or future foreign aid programme to
promote economic development, whether under a bilateral agreement, or pursuant to a multilateral
arrangement or agreement, such as the OECD Agreement on Export Credits.
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III. #ofth
1. NI 3—<  RERICEITHHE

(1) Draft Model Norway BIT 2007
ARTICLE [8] PERFORMANCE REQUIREMENTS

1. No Party may impose or enforce any of the following requirements, or enforce any commitment or
undertaking in connection with the establishment, acquisition, expansion, management, conduct or
operation of an investment of an investor of the other Party:

i. [to export a given level or percentage of goods or services;]

ii. [to achieve a given level or percentage of domestic content;]

iii. [to purchase, use or accord a preference to goods produced or services provided in its territory, or
to purchase goods or services from persons in its territory;]

iv. [to relate in any way the volume or value of imports to the volume or value of exports or to the
amount of foreign exchange inflows associated with such investment;]

V. [to restrict sales of goods or services in its territory that such investment produces or provides by
relating such sales to the volume or value of its exports or foreign exchange earnings;]

vi. [to transfer technology, a production process or other proprietary knowledge to a natural or legal
person in its territory, except when the requirement]

(a) is imposed or the commitment or undertaking is enforced by a court, administrative tribunal or
competition authority to remedy an alleged violation of competition laws, or
(b) concerns the transfer of intellectual property and is undertaken in a manner not inconsistent with

the TRIPS Agreement;]

vil. [to locate its headquarters for a specific region or the world market in the territory of that Party;]

viii. [to supply one or more of the goods that it produces or the services that it provides to a specific
region or the world market exclusively from the territory of that Party;]

ix. [to achieve a given level or value of research and development in its territory; |

X. [to hire a given level of nationals;]

Xi. [to achieve a minimum level of domestic equity participation other than nominal qualifying shares
for directors or incorporators of corporations.]

2. A measure that requires an investment to use a technology to meet generally applicable health, safety or
environmental requirements shall not be construed to be inconsistent with paragraph 1.

3. Performance requirements, other than those referred to in paragraph 1, shall only be applied in the
public interest and shall be set forth in the national legislation of the Party imposing the requirement and
published in the official gazette or otherwise be publicly available according to Article [Transparency]
so that investors may become acquainted with them before the investment decision is made. All
performance requirements shall be applied against all investors and their investments in a

non-discriminatory, transparent and objective manner.

4. A Party may not apply new performance requirements to existing investments, or amend existing
performance requirements in a manner restricting the commercial freedom of the investor, except where
such requirements are at the same time made applicable to all other investors in that Party.
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4.2.6 Performance Requirements
- « « In the model agreement’s provision concerning performance requirements, this is indicated by placing all
of the performance requirements in the provision in square brackets. The prohibitions in guestion can be
removed according to how the specific economic and legal needs are assessed.

« « -« It follows moreover from the model agreement’s provision concerning performance requirements that
such requirements may only be imposed on the basis of social considerations, that any such requirements
must be known and be laid down in the host country’s legislation, and that they must be applied in an open,
pbjective and non-discriminatory manner.

(2) Canadian 2004 Model BIT

Article 7 Performance Requirements

1. Neither Party may impose or enforce any of the following requirements, or enforce any
commitment or undertaking, in connection with the establishment, acquisition, expansion,
management, conduct or operation of an investment of an investor of a Party or a non-Party in its
territory:

@) - () #h

2. A measure that requires an investment to use a technology to meet generally applicable health,
safety or environmental requirements shall not be construed to be inconsistent with paragraph 1(f).
For greater certainty, Articles 3 and 4 apply to the measure.

3. Neither Party may condition the receipt or continued receipt of an advantage, in connection with

an investment in its territory of an investor of a Party or of a non-Party, on compliance with any of
the following requirements:
() to achieve a given level or percentage of domestic content;
(b) to purchase, use or accord a preference to goods produced in its territory, or to purchase
goods from producers in its territory;
(c) to relate in any way the volume or value of imports to the volume or value of exports or to
the amount of foreign exchange inflows associated with such investment; or
(d) to restrict sales of goods or services in its territory that such investment produces or provides
by relating such sales in any way to the volume or value of its exports or foreign exchange
earnings.
4. Nothing in paragraph 3 shall be construed to prevent a Party from conditioning the receipt or
continued receipt of an advantage, in connection with an investment in its territory of an investor of
a Party, on compliance with a requirement to locate production, provide a service, train or employ
workers, construct or expand particular facilities, or carry out research and development, in its
territory.
5. Paragraphs 1 and 3 shall not apply to any requirement other than the requirements set out in those
paragraphs.
6. The provisions of:

1 COMMENTS ON THE MODEL FOR FUTURE INVESTMENT AGREEMENTS, English translation, pp. 24-26
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(@) Paragraphs (1) (a), (b) and (c), and (3) (a) and (b) shall not apply to qualification requirements
for goods or services with respect to export promotion and foreign aid programs;

(b) Paragraphs (1) (b), (c), (f) and (g), and (3) (a) and (b) shall not apply to procurement by a Party
or a state enterprise; and

(c) Paragraphs (3) (a) and (b) shall not apply to requirements imposed by an importing Party
relating to the content of goods necessary to qualify for preferential tariffs or preferential
quotas.

Article 10 General Exceptions

1. Subject to the requirement that such measures are not applied in a manner that would constitute
arbitrary or unjustifiable discrimination between investments or between investors, or a disguised
restriction on international trade or investment, nothing in this Agreement shall be construed to
prevent a Party from adopting or enforcing measures necessary:

(a) to protect human, animal or plant life or health;

(b) to ensure compliance with laws and regulations that are not inconsistent with the provisions
of this Agreement; or

(c) for the conservation of living or non-living exhaustible natural resources.

2. Nothing in this Agreement shall be construed to prevent a Party from adopting or maintaining
reasonable measures for prudential reasons, such as:

(@) the protection of investors, depositors, financial market participants, policy-holders,
policy-claimants, or persons to whom a fiduciary duty is owed by a financial institution;

(b) the maintenance of the safety, soundness, integrity or financial responsibility of financial
institutions; and

(c) ensuring the integrity and stability of a Party's financial system.

3. Naothing in this Agreement shall apply to non-discriminatory measures of general application taken
by any public entity in pursuit of monetary and related credit policies or exchange rate policies.
This paragraph shall not affect a Party’s obligations under Article 7 (Performance Requirements) or
Article 14 (Transfer of Funds);

4. Nothing in this Agreement shall be construed:

(@) to require any Party to furnish or allow access to any information the disclosure of which it
determines to be contrary to its essential security interests;
(b) to prevent any Party from taking any actions that it considers necessary for the protection of its
essential security interests
(i) relating to the traffic in arms, ammunition and implements of war and to such traffic and
transactions in other goods, materials, services and technology undertaken directly or
indirectly for the purpose of supplying a military or other security establishment,
(i) taken in time of war or other emergency in international relations, or
(iii) relating to the implementation of national policies or international agreements respecting
the non-proliferation of nuclear weapons or other nuclear explosive devices; or
(c) to prevent any Party from taking action in pursuance of its obligations under the United
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Nations Charter for the maintenance of international peace and security.

5. Nothing in this Agreement shall be construed to require a Party to furnish or allow access to
information the disclosure of which would impede law enforcement or would be contrary to the
Party’s law protecting Cabinet confidences, personal privacy or the confidentiality of the financial
affairs and accounts of individual customers of financial institutions.

6. The provisions of this Agreement shall not apply to investments in cultural industries.

7. Any measure adopted by a Party in conformity with a decision adopted, extended or modified by
the World Trade Organization pursuant to Articles 1X:3 or IX:4 of the WTO Agreement shall be
deemed to be also in conformity with this Agreement. An investor purporting to act pursuant to
Section C of this Agreement may not claim that such a conforming measure is in breach of this
Agreement.

(3) US2004 Model BIT

Article 2: Scope and Coverage

1. This Treaty applies to measures adopted or maintained by a Party relating to:
(@) investors of the other Party;,
(b) covered investments; and
(c) with respect to Articles 8 [Performance Requirements], 12 [Investment and Environment], and

13 [Investment and Labor], all investments in the territory of the Party.

2. A Party’s obligations under Section A shall apply:

(a) to a state enterprise or other person when it exercises any regulatory, administrative, or other
governmental authority delegated to it by that Party; and

(b) to the political subdivisions of that Party.

3. For greater certainty, this Treaty does not bind either Party in relation to any act or fact that took
place or any situation that ceased to exist before the date of entry into force of this Treaty.

Avrticle 8: Performance Requirements

1. Neither Party may, in connection with the establishment, acquisition, expansion, management,
conduct, operation, or sale or other disposition of an investment of an investor of a Party or of a
non-Party in its territory, impose or enforce any requirement or enforce any commitment or
undertaking™:

@) - () &M

2. Neither Party may condition the receipt or continued receipt of an advantage, in connection with the
establishment, acquisition, expansion, management, conduct, operation, or sale or other disposition of
an investment in its territory of an investor of a Party or of a non-Party, on compliance with any
requirement:

(a) - (d) &M

10 For greater certainty, a condition for the receipt or continued receipt of an advantage referred to in paragraph 2 does not
constitute a “commitment or undertaking” for the purposes of paragraph 1.
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3. (@) Nothing in paragraph 2 shall be construed to prevent a Party from conditioning the receipt or
continued receipt of an advantage, in connection with an investment in its territory of an investor

of a Party or of a non-Party, on compliance with a requirement to locate production, supply a

service, train or employ workers, construct or expand particular facilities, or carry out research

and development, in its territory.

(b) Paragraph 1(f) does not apply:

(i) when a Party authorizes use of an intellectual property right in accordance with Article 31 of
the TRIPS Agreement, or to measures requiring the disclosure of proprietary information that
fall within the scope of, and are consistent with, Article 39 of the TRIPS Agreement; or

(ii) when the requirement is imposed or the commitment or undertaking is enforced by a court,
administrative tribunal, or competition authority to remedy a practice determined after judicial
or administrative process to be anticompetitive under the Party’s competition laws™.

(c) Provided that such measures are not applied in an arbitrary or unjustifiable manner, and provided
that such measures do not constitute a disguised restriction on international trade or investment,
paragraphs 1(b), (c), and (f), and 2(a) and (b), shall not be construed to prevent a Party from
adopting or maintaining measures, including environmental measures:

(i) necessary to secure compliance with laws and regulations that are not inconsistent with this
Treaty,

(i) necessary to protect human, animal, or plant life or health; or

(iii) related to the conservation of living or non-living exhaustible natural resources.

(d) Paragraphs 1(a), (b), and (c), and 2(a) and (b), do not apply to qualification requirements for
goods or services with respect to export promotion and foreign aid programs.

(e) Paragraphs 1(b), (c), (), and (g), and 2(a) and (b), do not apply to government procurement.

(f) Paragraphs 2(a) and (b) do not apply to requirements imposed by an importing Party relating to
the content of goods necessary to qualify for preferential tariffs or preferential quotas.

4. For greater certainty, paragraphs 1 and 2 do not apply to any commitment, undertaking, or
requirement other than those set out in those paragraphs.
5. This Article does not preclude enforcement of any commitment, undertaking, or requirement
between private parties, where a Party did not impose or require the commitment, undertaking, or
requirement.

Article 14: Non-Conforming Measures
1. Articles 3 [National Treatment], 4 [Most-Favored-Nation Treatment], 8 [Performance Requirements],
and 9 [Senior Management and Boards of Directors] do not apply to:
(a) any existing non-conforming measure that is maintained by a Party at:
(i) the central level of government, as set out by that Party in its Schedule to Annex | or Annex I,
(i) a regional level of government, as set out by that Party in its Schedule to Annex | or Annex 11,
or

11 The Parties recognize that a patent does not necessarily confer market powver.
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(iii) a local level of government;
(b) the continuation or prompt renewal of any non-conforming measure referred to in subparagraph
(a); or
(c) an amendment to any non-conforming measure referred to in subparagraph (a) to the extent that
the amendment does not decrease the conformity of the measure, as it existed immediately before
the amendment, with Article 3 [National Treatment], 4 [Most-Favored-Nation Treatment], 8
[Performance Requirements], or 9 [Senior Management and Boards of Directors].

2. Articles 3 [National Treatment], 4 [Most-Favored-Nation Treatment], 8 [Performance Requirements],
and 9 [Senior Management and Boards of Directors] do not apply to any measure that a Party adopts
or maintains with respect to sectors, subsectors, or activities, as set out in its Schedule to Annex II.

3. Neither Party may, under any measure adopted after the date of entry into force of this Treaty and
covered by its Schedule to Annex 11, require an investor of the other Party, by reason of its nationality,
to sell or otherwise dispose of an investment existing at the time the measure becomes effective.

4. Articles 3 [National Treatment] and 4 [Most-Favored-Nation Treatment] do not apply to any measure
covered by an exception to, or derogation from, the obligations under Atrticle 3 or 4 of the TRIPS
Agreement, as specifically provided in those Articles and in Article 5 of the TRIPS Agreement.

5. Articles 3 [National Treatment], 4 [Most-Favored-Nation Treatment], and 9 [Senior Management and
Boards of Directors] do not apply to:

(a) government procurement; or
(b) subsidies or grants provided by a Party, including government-supported loans, guarantees, and
insurance.

Article 21: Taxation
3. Subject to paragraph 4, Article 8 [Performance Requirements] (2) through (4) shall apply to all
taxation measures.
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2. BEITETOHUE

(1) B=U 7 ME&EHE (1977, 1.28/1978. 1.14)
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Annex. Diagram of MFN clauses with illustrations

MFN standard of treatment

Pre - and post entry

Post entry only

United States & Canadian BITs

MAFTA, Article 1103

APEC N()r\—Hinding Investment Prir\('.ip|e:i
Draft Energy Charter Supplemetary Treaty,
MERCOSLIR Protocol, Article 3

Maost Blls
Energy Charter Treaty, Article 10 (7)

Beneficiaries

Investors

Investments

Service suppliers - GATS, Article 11

NAFTA formula: Article 1103
“....establishment, acquisition,
expansion, management, conduct,
aperation, and sale or other disposition
of investments”.

Energy Charter Treaty formula: Article
10 (7) “...management, maintenance,

use, enjoyment or disposal, whichever
is the most favorable”.

United Kingdom

Various BlTs entitle both investors and investments to MEN.
See alsa e.g. madel BITs of Germany, Switzerland and the

| |. General exceptions |

-«

Public arder/health/morals

Mational security

- European Community, Article 56

- GATS, Article XIV
OECD Code on Capital Movements,
Article 2
Energy Charter Treaty, Article 24(c) and
Article 24(2) (b) (1)

- GATS, Article XIV bis

- QFECD Code on Capital Movements,
Article 3
Energy Charter Treaty, Article 24 (3)
NAFTA, Article 2102
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IIl. Reciprocal subject-specific MFN exceptions

v

investors of the
other Contracting
Party the benefits
of any treatment,
preference or
privilege by
virtue of:

{b) any interna-
tional convention
or agreement
related I.ul.ﬂ"y or
principally to
taxation, or any
national legisla-
tion relate

totally or partially
to taxation.”

limited to
protection of
reciprocity but
app!ies to IP rights

in generu"

Party the benefits
of any treatment,
preference or
privilege by virtue of:
(a) any customs
union, free trade
area, common
market or monetary
union, or ﬂnr similar
international con
vention or other
forms of regional
cooperation, present
or future, of which
any of the
Contracting Parties
might become a
party;..."

- GATS, Article v

Other
Intellectual Mutual bilateral

Taxation property (IP) REIC recognitior] issues
- Chile-Malaysia | - Berne Conventiony- Chile-Malaysia BIT,| - Patents |- Transpor
BIT, article 3: - Rome Conventionarticle 3: “shall not | - CATS, - Fisherieg
“shall not be TRIPS Article 4{6) |be interpreted to Article VI
interpreted to [Protection of oblige a Contracting
rab|ig? a Reciprocity Rule] Party to extend to
Contracting Party | - NAFTA Article investors of the
to extend to 1108 (5) [not other Contracting

I, Country-specific exceptions

v

GATS - Articles 11,

X

{public procurement)

guarantees an

NAFTA - Article 1108 (7) (“procurement
by a Party or state enterprise: or
subsidies or grants pm\rided by a Party
or a state enterprise, including
government-su porl.ed loans,
insurance.”)

Source: UNCTAD.
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