I IRHERIIEFNNGTHEF] ORILICEHT SHENERE
(FatZEA)

[ZL&HIZ

Afaix, 50, 2 OBREHEITHASN TWDRHIEIZ L D TRERSUIENN 2 H
i& (arbitrary or discriminatory measures) | & %\ N, [REGHEL 2 3 ZERIR)7e 4 # (unreasonable
or discriminatory measures) | (2o T, 7 OFFRIEOBEFIC L 28E ., H D5 WITREIC
BT 5 FEIGE A PHET 5 2 L 225195 EOHEDERIC OV TR EZ1T2 9,

MHBEIL, ZER@EESILROBRETHY . 40, 2L OREREICHASIL T
Do £lo, — R U T, fHIEO LR FEE 2R OX G L TR THHITH b LT,
Z DO HAR e BEFRCHFUC OV I H R ORI SN T IR o oty EIER OV
FOHIZIE, EEERRE EOBRIEECAEMERRESE S B HOWIEFERRO D & LT
WMLDLONRHDH—FH T, WEBHEDFIITANEE AR S TN L HE S L TRAS
NTEL, I BT H AR RS & 13, ML L2 LT %6 b4
TR0, WTIUCHE K, IEFEOBREMEEIZB VTS, MORRBIZET 5 HE & Hig
LT, EROXIG L S AR D ZONE - JRRCMOREBIZEET 2 HE & DR
Nl v Ay AN

ARG T, ITEOEE W E MM OB 28 C T, ZOREORT HMEOERLH
HZ EIZLTEw,

[. HEDHE

1. REDIER

Y 72 AT ZERI 7451 (unreasonable or discriminatory measures) OZEIE. & 5V IRE
BO72 ST ZERIRS 72+ (arbitrary or discriminatory measures) OZE (1|2 B9 2 S, 4 K
THFRHRAZ | CHRERE SNl CERUL SN b D L ENTND, 29 LIS - &KH
&L CORFIL, 1948FE0/ N FEEIRICE THON DY, £ ONEITIEE A Lo R
(D D THDH & SNTWD, ZORN, BEERRE EORRREAESCNEM RS & O
B Z R S D iR TH L83, $%ikT 25 L O ICBIfEE TCOFNETT, ZOHEDON
B TEEECHES T HDHW0T MEEERRE EOREERE] L OREZMINT 5 6Dl

AR CEIRUN,

WREHUE X, )0 ZEREEEHE T D 1959 4EIZ KA Y L o3F 24 v b O Tt S

L EERLOICON TR, KROEESE > £ B,
2 Vandevelde, Bilateral Investment Treaties (2009), pp. 215-219
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NEHECB O THIASN S, 72 1967 AEDOOECDAME A DM FEIC B D R EEIZ L
[FREOBENEIINIZZ L 8D 4, 60 4ERICITECEB O E bR, 70 LUK
2%, FEOKHET 2 HEHEDZ AZFEROBUENEIN D L 21272 -> T <,

0. BADKHRET 2BEMEICENTh, FROL Y 2 RS IEI AR
L0 T ORFIEOBEFZ OBE ZEE T 5 FEIGE 2 W\ )R D ERICB W THIRE L
TIER B0 EDOERIBBIES N TN D,

<1997 HAEFE BIT>

H2 4

3 BRHIBIF OBEZOFE M PE K OUREIE, 7 OREFIBUF OHUISNIZ 30T
FAZNIEN W el e 5z b, WS H#EN MEEEEZ 35, VT
ALOFEFIBUN © B O OHUBRNIZ I T, A 72 FZERIR 2R RS EIC K D | il O
FIBUN OEE R OEE N 5 FEER 2\ )R 2 BERICBWTHAE L Tide
B2V, FAFRIBURIL, M5 OFFIBIF OREROFREICHA L TEEEZAI Z & &
RoTGAITIE, UEEH T T D,

<2008 BAHY AR X242 BIT>

ERES
1 —HORRIENL, )5 OFFIEOBREROBEMPEITT L, AENOHER
WO A5 72 R R ORI 52 5,
2 WIFhoO—FHORKES, BEOKIENICHEWT, KENZRIEEICED, o
FERIEOBE R OREMPEOE R | #5, HEFF, i, AR OEHZ OOy
VIR DERIZBWTHAE L TUIR B2,

3 —HOREKIEIX, M ORKIEORE R ORE M ER OFRETETHICE L TG4
A) & Lo AITIR, SSRGS ETTT D,

2. MEDEE
(1) —RMBFHEICEYT ARXD—EE LTRES N2 D

29 LIEHEE, RIS faBIcBT 25300 —E L TOHRMDSEE LTH
EENDGEbLH LM, @nito 1997 HAEW BIT O X 5 IZF—DFRILITH N T, il
DFRBIZEAT IR L IFRLESND GG H D, QDITHONTIEL, W L7 B L
WHhhDNER - sEESE Lt S Z 8137 <. < DA, Hodaya ik L
SN DA EBEFAECTERIRGE, D5 WIEIFBETRAR E L an b8 08T e
EThbH, o, FLHONEE SO L SNHANFEREARECELRED,  NMEHERRE
[Zft~> T (in accordance with customary international law) | &HET 2 LD, HDHWVT

% German-Pakistan BIT Art. 2(1)
* Article 1(a) of the OECD Draft Convention on the Protection of Foreign Property.
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MRS E BB o RS (customary international law minimum standard) | & BAFE S 555
BNHDHDITH L. SHEHEICHOWTIIZ 9 LEHEEA DR,

fit 5T, @—EBOBITIZIX FERIEOEFITHEZ KIET 2 & 72 < (without prejudice to
its laws and regulations) | &9 | MOFREIZEIT 2 HUEITIIA SN2V RED NS T
HH0OMNHD5 %, ZOMEF. TEE—FHTOROELE T HEEREDHHELEND HD
Th b,

DEMTHESNDEHE
<1998 Bolivia-US BIT>

ARTICLE Il
3.
a) Each Party shall at all times accord to covered investments fair and equitable
treatment and full protection and security, and shall in no case accord treatment less
favorable than that required by international law.
b) Neither Party shall in any way impair by unreasonable and discriminatory
measures the management, conduct, operation, and sale or other disposition of
covered investments.

OthDEELBEEESNDHHE
<1995 Netherland-South Africa BIT>

Article 3
1) Each Contracting Party shall ensure fair and equitable treatment of the investments of
investors of the other Contracting Party and shall not impair, by unreasonable or
discriminatory measures, the operation, management, maintenance, use, enjoyment or
disposal thereof by those investors. Each Contracting Party shall accord to such investments
full physical security and protection.

QEMERICET SBREAMMIENLHE
<2005 N)LF—=rE BIT>
ARTICLE 2
4. Without prejudice to its laws and regulations, neither Contracting Party shall take any
unreasonable or discriminatory measures against the management, maintenance, use,
enjoyment and disposal of the investments by the investors of the other Contracting Party.

(2) FEDFHECHERITEICET SHE

ZOREL, —RARFHBICET DHEDOTIENNDHE N LV, EER PR, &
DUNTRGISN g ERPE DFREOMERATIC BT 2 HED T T, FEROFHENBE S

% Norah Gallagher, Chinese investment treaties : policies and practice(2009), pp. 135-136
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DEELH D,

<2004 Canada Model BIT>
Article 10 General Exceptions
1. Subject to the requirement that such measures are not applied in a manner that would

constitute arbitrary or unjustifiable discrimination between investments or between investors,

or a disquised restriction on international trade or investment, nothing in this Agreement shall
be construed to prevent a Party from adopting or enforcing measures necessary:

(a) to protect human, animal or plant life or health;

(b) to ensure compliance with laws and regulations that are not inconsistent with the provisions
of this Agreement; or

(c) for the conservation of living or non-living exhaustible natural resources.

3. IME: BEREICHITHHEDIT

—MRAFBICE T D BUEDOH T, FRCAIESEEARBICOW T, 1HEE EORAKEEL R
FTOD, BHDWIE, IEEERRE EORARIEMELL OB EM B OFHEZ TR Dh )
T & 72, NAFTAIZ DUV T, 11055:158 C EFRIEIZHE - T (in accordance with international
law) | AN ESRPRREE 52 5 2 & REHAHT 50T 243, Pope & Talbot={4:, SD Myers
FHHEOMEET, ZOHEN G2 5FHEONEZ . NAFTADMLK = EM O L —Eoik
[ 72 R B 2 < B TR SN2 Z £, —IRERE oSBT sWNE 2 A
T 5 EOHEW AR LTz, ZOHW250) T, 20014121, SINEOBIERIZ X - Tk S
HNAFTAHHESZBAROREICL 5T, NAFTAIZEB T 2 A E#FAERONAEIL, B2
EBE LORAREELFH5T 260 THY . TN EOFREEZ RO D O TN &2
i L SN Tz, TOBOEEDOSKIIATICE N TS, AFEMEREEZHET BRI, NE
BEBEIZHE- T (in accordance with customary international law) | & HLET 2 H DL, H
BHUNT MEE ERRE E O KA (customary international law minimum standard) | % 59" %
&L BT, ZORREE L TAEEHRRESEeRErESHT O LA LND,

fth i T, Y722 IZERR 2B O IRIZEET 2 BUEIC OV, £EOWNEITA IR
FEEOSERIRERER, EEERREICHRKTLIEETH L E SN OO, BIIEOKHEIC
BUF 5 UHEDRIRBA R LHIRY | MEHE [EFREICHE- T (inaccordance with customary
international law) | EHHET DL DO, HDHWNT MEEERRE EORALIEYE (customary
international law minimum standard) | & BRI B DIFE LR, £, [A—DFKRH
ICRIEBPPARERTERRGEIC BT 2 BUEN G EN TV DL EIZRB VTS, NIEEERRE L
kR, &DWIE, ZTOWNBEDOBIR L 72T RERUERBUIA LN Do T2,

2RE LT, BEOEREHEDSZ IZBWT, D &b, YHEN/RT &
KX, ANEEPEREROESRE L TR R DNEEZ AT 5, 47 L HIEEERRIECHE O T
HIVRVRE OFEREL LT ESIT O TWND EE XD 2 LIS,
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I. HEDEBRERLETDER

AT & 912, UREBUE DARCRIIL, —EREEAIL SN TWD, FHEICB N T,
ZORIFRIUNIE TORRDBHZ BN D, LT T, BEOEREHEITHIT 2 YU iEC
BT ORISR D O B, FERLOOMEG - FHOBR 2B 279,

1. ZiEOXZR - E6H

(1) ZLLOXR : #HE/BE

%< ODWETIE, SfENPRER 2 UTZEN 2 HBEIC L > TREE [HETD
(impair/prejudice) | Z & ZZEC 5L UERBIVHWVHIVTW DS, ZRNTIFRIEN R E
HI72 TR 72 B A D Z L BRE L5260 b d 5,

<20045 FEF7=thEBIT>
Article 2 PROMOTION AND PROTECTION OF INVESTMENT
3. Without prejudice to its laws and regulations, neither Contracting Party shall take any

unreasonable or discriminatory measures against the management, maintenance, use,

enjoyment and disposal of the investments by the investors of the other Contracting party.

(2) TREE] OB

FAIENZ R LT, E R OEIUCEET HiEE 2 [BHE LT3R 5720 (shall not
impair/prejudice) | & L CWAEE, YikBlEDER ZFRET H72OITIE, #fIE O
IZ& T TP (impair/prejudice) | NAETTWAHZ EBNEL D,

ik 4 2 Saluka S PEAEIL, FHEORERLY EOEE . &, M, EH, a5
RO E 5.2 DRFEDIREEZEWT 5] *L LC05, 18] Z#EOxI% L
THONERF S, REERFRE, A FEFEFRREIZOW T, #H0EIC X 2 A ER T
TELBWGEE THREEICRET 2 BEEN ML 9 2 Z &2 5720, TR0 (TS
AU, FEEOFEIRICINA T, BEORAENE L SN D I LIXZOBEDRELHE S
Z D, LvL, £ < OfhERHIE Tl Z O SISOV THREASHIBIIR L TUh7n

(3) Th&] DIEEEBHTITHREEDHEK

BE BT 2 AR FRBIC O W THET ANE RS, REEAE, = L TAES
SERREICBT A RUETIE, < DA, FEREIC THRE (treatment) | OFF5-% #5417
TW5, ZAUTK LT, YR ER., FOEDEEEOxIS & STV 2 OLIHRHHOE 232

® Saluka Investments BV (The Netherlands) v. The Czech Republic, UNCITRAL, (Dutch/Czech BIT), Partial Award, 17
March 2006, para. 461.

Andrew Newcombe, Law and practice of investment treaties : standards of treatment(2009), pp. 300-301; loana Tudor,
The "Fair and Equitable Treatment Standard" in the international law of foreign investment(2008), pp. 200-201
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B 72 37807 THEE (measures) |, &2 WIIHTEIZ L > THEFETL2Z &£ THY |
BEIZB9 % [f58 (treatment) | —fRITITK A TV, 8%, F5EIL. FROEOMES -
MEZAZERT DD THLDIT L, fafix, 29 LI/Es - MERDIRRZ bate
EEINDHTD, SEHEOHMERGRIL, T LT, NERMGE, REEMGE, AF
BEEARRE O K 5 R A 5T 2 BUEICH L TIREN T 5 Lk S b,
FPEOBITICEENTWD THHIEDOETITRE L KIFS 2 L7 < (without
prejudice to its laws and regulations) | &9 BRERNC L - T, CE b HaZHE O %l

PHIE, BURFCREEREBI ORI DT 2512 & 2 AL SUTER 2RO IRE SH, EmIC &
DAY IR IR S D 2 Ll b LS g S,

2. REDHMRELGD TIRE) DOEH

—EFEEO—E L UTHE SN 256, YBUEDOR#EIX, EF I3, EEME

T BT b, BRI 4Sc e LCiE, THRE). 0% TREICBET 558 Lo
HIRET D HDH DN, H’Qi%ﬂa“@%@g e MERF, BEF. R L OVEHIZ OO
53] PERBECE LT Db Db e, < OFAIE, BSIE ORISR RE &
LTV D P, KE 7 Endkitt 4 5 — oW EIix, THEE (acquisition) | <° MR (expansion) |
ERINT 5 H0O0RH Y | BRI REOHRIED DL Db D Y,

<US-Ecuador Article 11 (3)>
(b)Neither Party shall in any way impair by arbitrary or discriminatory measures the
management, operation, maintenance, use, enjoyment, acquisition, expansion, or disposal of
investments...

3. BILORMREBZDHBEDHEE

EREOXRE SNHEICOWT, BARMAREREICIE, TRENZR TR 2 RE
(arbitrary or discriminatory measures) |, NGB ST ZERIRY 72 $5{&  (unreasonable or
discriminatory measures) | . [R472 I3 ERIRY e E (unjustifiable or discriminatory
measures) | 2, 50T, TR L DOMAGDED I b OABRESNIHBELHD S,

® Norah Gallagher, Chinese investment treaties : policies and practice(2009), pp. 135-136

® i, 2008 HAY X7 %24 BIT

0 Ex Finland-Armenia BIT, Artcle 2(2). AL, [@lEIE. tofBoME (NER - SEEmd, AEE T
) 2BV TS (acquisition) | <2 [E3E (expansion) | ZEMEIF & LT\ 5, AU < MaZiE 0
HPHIC MR (extension) | ZMATWAHFY « LX) UREHEOHNER « HEERARICBET 2 HEICE
BB D & OB @ FAEPHIZ DO COBROEBIT RS20,

11986 1 % U 2 =rj1[E BIT2 &

2 US 2004 Model BIT Art. 8(3)
3 Hith, 2008 HA Y X% 24 BIT3 572 2,
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F2T AV IKERET D —EHomE T, [T (or) ) oIz TR (and) ] 2H
WHENTWAEENH D, ZOHE. YitHEDEN ZRBET DL, BEE /@R
W OMWEEHTHZENNEL S5,

<Netherlands-US BIT Article 11(2)>
(b) Neither Party shall in any way impair by arbitrary and discriminatory measures the
management, operation, maintenance, use, enjoyment, acquisition, expansion, or disposal of
investment. For the purpose of dispute resolution under Articles VI and VI, a measure may be
arbitrary and discriminatory notwithstanding the fact that a party has had or has exercised the
opportunity to review such measure in the courts or administrative tribunals of a Party.

II. BRI

BHHEIZDOWTIL, MOFREORET 2 BUE & ik d 2 L BIfF £ COREWHEMBICE
WC, NS CORRIR E LTHWBNA Z Ebn, EFHvbenHETHh-ThH, KL
TIZHD LD IMORRRICBE T 2 EOBEAIAE L CHlr SN D Z ENEL< . B#17R
BFHZIEE S TV DEABIZEAETH D,

BB HEICIIT D2 OFEEIZEIT 2 HEN BRI EO XL 5 RNEZ T O
W, U o — U RKESRKIBRURANC e, WEDBRE BB, 2RISR, 430D
S, TOMBIEERELIC L > THESND Z L1258, BLTFTIEH. | ORULEYZEHE
(CIET DR ERE D H B, [EEIEOxR L7 HHEOMWE ) (2T 5 b 0% i B
HeHIwr 2 Bt 2.,

1. REHEE
(1) ICJ « ELSI &= (1989 4F)

AL, BEARICHST-A XV T OV Y —ETES (ELSI) (2xf L CTHlioe/ S
LVETTRD LTI BHm D & E D% DORIFEOIEEEIC ST, ELSI OBt Th D LA
Y D D KEDS 1948 FFEKFHAAFIEPEMIESA & 1951 ARBINE L OEEHEN Th
%L LT, EETHERHPNCIF LI-ERTH D, ZOB, R ATTHEDITEREN
[EDZERIN) « BT AZEEIE LTz 1951 B INHE 1 §RIER Lo B0 g m & /e

277,

<1951 FFEMEE 1 4>
"The nationals, corporations and associations of either High Contracting Party shall not be subjected
to arbitrary or discriminatory measures within the territories of the other High Contracting Party
resulting particularly « « = "
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EBSENEECHIT L, 272 B IOV CIE, S REHEE )N i 24 S5 E SRRk 3= 0 [E £ 4 P
HIZL7ZZE DD TIERWAETEH LTS Z & EKERERT 54 % U TEIFAD IRI
FAE BT DN H o 72 & T AL AR Th o7 Z L AR & Uo7t
AT o Tedd, BEMZREEIZOW L, KRG 21T/ o7,

KENT, B E oo RICE DM, OBMERERE R & 2 B (2 mEorE
FRECHIFTIC Ko TEER M L SN 52T T, TOREMERIEL L 9 & L7z,
FHIFTE, SHEICBIT 5 TREM) IZOWTLUFD L S W4 R Lz,

128. Arbitrariness is not so much something opposed to a rule of law, as something opposed
to the rule of law. This idea was expressed by the Court in the Asylum case, when it spoke of
"arbitrary action" being "substituted for the rule of law" (Asylum, Judgment, 1.C.J. Reports
1950, p. 284). It is a wilful disregard of due process of law, an act which shocks, or at least
surprises, a sense of juridical propriety. Nothing in the decision of the Prefect, or in the
judgment of the Court of Appeal of Palermo, conveys any indication that the requisition
order of the Mayor was to be regarded in that light.

Thbb, HARDENERIHMTADORE LTI+ TR, TEYREDF
fot & OB 72 BALOVEDOZ S MEICEE T 2 ERICHBICK T 572 £, NEOXKRL £ D
LD T HHDOTRL TIARLARN] V) BHEPNRENT, (AL, AR 5
FEOMFIZOWTIE, [BITOMERES Bk & OREHIE O SUIRZ Eik L CTIT72 b,
Z D L DI EROITEHREBICEC AT THLY b T Y . BERITAITITS -6
W EOHEIE T LTS Y, ZOEBEIESHFTNC L > ORSHEREMICE T 5H
WL, e & L CZ OB OBEIGEMEEBICR O TH LIRULIEBRER T D 5,

(2) REBEME

TRFIEHEICEE L CT VR T 2 DN E) L 72— D seh i sk (2 BEhE L C KRR 22 ik
L7-CMS=Hf 1 LG&EZF{}: ', Sempra Energy=ft: B Tl1%, KET VY o F & E 2
RIZBIT DEM A, Black’s Law Dictionary|Zfgid S vz [HEEMESF I TIEe<, W
RAOBAHIZEES W) L ORI LTINS T, TILB o F OB OHE O EM
WZOWTHIE e ST D

" Elettronica Sicula S.p.A. (ELSI) v. Italy, ICJ (United States/Italy), Judgment, 20 July 1989, para. 129.

5 Ex. Duke Energy Electroquil Partners & Electroquil S.A. v. Republic of Ecuador, ICSID Case No ARB/04/19
(US/Ecuador BIT), Award, 18 August 2008, para. 382; Noble Ventures, Inc. v. Romania, ICSID Case No. ARB/01/11
(US/Romania BIT), Award, 12 October 2005, para. 176; Azurix v. Argentine Republic, ICSID Case No. ARB/01/12
(United States/Argentina BIT), Award, 14 July 2006, para. 392; Siemens v. Argentina, ICSID Case No. ARB/02/8
(Germany/Argentina BIT), Award, 6 February 2007, para. 318.

16" cMs Gas Transmission Company v. The Argentine Republic, ICSID Case No. ARB/01/8 (US/Argentina BIT), Award,
12 May 2005, para. 202.

7 LG&Ev. Argentina, ICSID Case No. ARB/02/1 (United States/Argentina BIT), Award, 25 July 2007, para. 158
8 Siemens v. Argentina, ICSID Case No. ARB/02/8 (Germany/Argentina BIT), Award, 6 February 2007, para. 318
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<US-Argentine BIT Articlell (2)>
b) Neither Party shall in any way impair by arbitrary or discriminatory measures the
management, operation, maintenance, use, enjoyment, acquisition, expansion, or disposal of
investments.

FORER, MBI TRE B T AT LY T o o E IR, — BRI L, BE
FZOWRFEEY DL DO TH Y | NEFEERREENKIIHERT 2 00, REMREE L 1T
SRV E LTEKIGRE ST, AL 7B F AR LT S
National Gnd%ﬁif“%Black s Law Dictionary D iEFRIZHK - T2 RIS DR N e S, 78
/%/wﬁ% BHEETHS ARV ETDHBR FTIh TGS S,

DEF %f?;xﬁﬁ Lf:LT“ ZNEOHEOREMENTRE SN FLE LU
Occidental #4238 5, =7 7 I\/lx%ﬁﬁiﬁ:ﬂi&b51’?ﬂ]ﬂ{ﬁﬁﬂjﬁ@@ﬁ WZEAL T, ﬂﬁ@ﬁnp'u@
i FEF DR 22T TV DI H B 577, KIEOccidentalth AR A 5217 HiL7eho
foZlicoE, KE - =7 T RABITICK 5 YHHE P \SGER T 2 REN D 5003
BB 2 872 D & OWNL TN T bz,

COHNLTIZOWT, h#iET, =7 7 Ko b o= HE I, MRS S0
T2HDTIFRNS DD, FGEWERCHEIZE DWW ClIoorz) & L, BT
BT T RO & 25 WIERHABZRGIL, & 2FOKEM 2T 2 & Hllr L7z 2,

(3) /N #5

ZEMICBES % ELSI 44 & Black’s Law Dictionary (278 S 7= R ONEICET 5
BRI OV TRINEI 2N 2 B0D & O Tlidze < . EEMNCIF CNE 2 B2 5 s ¢
STHHALTWDICTERW RIS,

Azurix FLEPEAE K USiemens S EAEI T, ZEMEICEIT 2B EEIBI 25 L
7= |-G, Black’s Law Dictionary & ELSIFHIZH T 2 W5 D RfR L L 612, THEICEDOLF
TE% M2 (willful disregard of the law) | &\ S ZBEHRT D &) BERRIZEB W CHE
THELTWVDZ

BL., ZNHDOHERTIE, ANEEPRREOHERESR & L CREESBR S TS 5
ICIEEZ ST 22, £z, LIEUIRREMEICBET 2 MRER L L TNAFTAICB T 54

19 National Grid plc v The Argentine Republic, UNCITRAL (UK/Argentina BIT), Award, 3 November 2008, para.
196-201.

AT US-Ecuador BIT Articlell(3).

21 Occidental Exploration and Production Company v. The Republic of Ecuador, LCIA Case No. UN3467 (US/Ecuador
BIT), Final Award, 1 July 2004, para. 163-166.

22 Azurixv. Avrgentine Republic, ICSID Case No. ARB/01/12 (United States/Argentina BIT), Award, 14 July 2006, para.
392; Siemens v. Argentina, ICSID Case No. ARB/02/8 (Germany/Argentina BIT), Award, 6 February 2007, para. 179

% Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No. ARB/01/3 (United
States/Argentina BIT), Award, 22 May 2007, para. 281; LG&E v. Argentine Republic, ICSID Case No. ARB/02/1
(United States/Argentina BIT), Award, 25 July 2007, para. 157-162; Sempra Energy International v. The Argentine
Republic, ICSID Case No. ARB/02/16 (US/Argentina BIT), Award, 28 September 2007, para. 315-318; Lauder v. Czech
Republic, UNCITRAL (United States/Czech Republic BIT), Award (Final), 3 September 2001, para. 221-223; Noble

20
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EHPERRB OB & U OSSN —EHOER I H SN 5782, NAFTAIZ TN
L7ZHE « RELE L CUHTEIIIEE L 72V,

2. ERMGHEE

FICHIBRARZ X 9, NEE - REERREZR EOBENFRNCBET 258 L 13820 |
WMHHEICES < ZRNOBHRL B TR T FROBUT D720,

B 7 TH HNykomb v. Latviaf: (2003 4) Tlk, 7 FETBUF ESMERELE D
BIEWD RTF I ONBEELI LD —HOREIZOW T, =RV F—FEEGHK 10 5k Lo
BER NGB, Z OB, MEiEL, 10 T 0 [ZERIEARHE O] IOV TRLT
DX W E T LS,

128 The Arbitral Tribunal accepts that in evaluating whether there is discrimination in the
sense of the Treaty one should only “compare like with like”. However, little if anything has
been documented by the Respondent to show the criteria or methodology used in fixing the
multiplier, or to what extent Latvenergo is authorized to apply multipliers other than those
documented in this arbitration. On the other hand, all of the information available to the
Tribunal suggests that the three companies are comparable, and subject to the same laws and
regulations. In particular, this appears to be the situation with respect to Latelektro—Gulbene
and Windau. In such a situation, and in accordance with established international law, the
burden of proof lies with the Respondent to prove that no discrimination has taken or is taking
place. The Arbitral Tribunal finds that such burden of proof has not been satisfied, and
therefore concludes that Windau has been subject to a discriminatory measure in violation of
Acrticle 10 ().

Ventures, Inc. v. Romania, ICSID Case No. ARB/01/11 (US/Romania BIT), Award, 12 October 2005, para. 176-177;
CMS Gas Transmission Company v. The Argentine Republic, ICSID Case No. ARB/01/8 (US/Argentina BIT), Award, 12
May 2005, para. 292.

4 See ex., SD Myers v. Canada, UNCITRAL (NAFTA), Award on Liability, 13 Nov 2000, para. 263; Mondev Intl. Ltd. v.
United States of America, ICSID Case No. ARB(AF)/99/2 (NAFTA), Award, 11 October 2002, para. 127; Waste
Management, Inc. v. United Mexican States, , ICSID Case No. ARB(AF)/00/3 (NAFTA), Award, 30 April 2004 at para.
127; Pope & Talbot v. Canada, UNCITRAL (NAFTA), Award in Respect of Damages, 31 May 2002, paras. 63-64; ADF
Group Inc. v. United States of America, ICSID Case No. ARB (AF)/00/1 (NAFTA), Award, 9 January 2003, paras. 188,
191; Loewen Group Inc. and Raymond L. Loewen v. United States of America, ICSID Case No. ARB(AF)/98/3
(NAFTA), Award, 26 June 2003, paras. 131-133.

2 Atrticle 10 Promotion, Protection and Treatment of Investments
(1) Each Contracting Party shall, in accordance with the provisions of this Treaty, encourage and create stable, equitable,
favorable and transparent conditions for Investors of other Contracting Parties to make Investments in its Area. Such
conditions shall include a commitment to accord at all times to Investments of Investors of other Contracting Parties fair
and equitable treatment. Such Investments shall also enjoy the most constant protection and security and no Contracting
Party shall in any way impair by unreasonable or discriminatory measures their management, maintenance, use,
enjoyment or disposal. In no case shall such Investments be accorded treatment less favorable than that required by
international law, including treaty obligations. Each Contracting Party shall observe any obligations it has entered into
with an Investor or an Investment of an Investor of any other Contracting Party.

2% Nykomb Synergetics Technology Holding AB v. Latvia, Arbitration Institute of the Stockholm Chamber of Commerce
(ECT), Award, 16 December 2003, para. 128.
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460. The standard of “reasonableness” has no different meaning in this context than in the
context of the “fair and equitable treatment” standard with which it is associated; and the same is
true with regard to the standard of “nondiscrimination”. The standard of “reasonableness”
therefore requires, in this context as well, a showing that the State's conduct bears a reasonable
relationship to some rational policy, whereas the standard of “non-discrimination” requires a
rational justification of any differential treatment of a foreign investor.

27 saluka Investments BV (The Netherlands) v. The Czech Republic, UNCITRAL, (Dutch/Czech BIT), Partial Award, 17
March 2006, para. 313.

%8 Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No. ARB/01/3 (United
States/Argentina BIT), Award, 22 May 2007, para. 282.

P L, Chb—HOERTIE. fime L GEIEREShh T,

—HOMEICEIhEES &5%) %0) % &% Lauder v. Czech Republic, UNCITRAL (United States/Czech Republic
BIT), Award (Final), 3 September 2001, para. 281; LG&E v. Argentine Republic, ICSID Case No. ARB/02/1 (United
States/Argentina BIT), Award, 25 July 2007, para. 146; Genin and others v. Estonia, ICSID Case No. ARB/99/2 (United
States/Estonia BIT), Award, 25 June 2001, para. 369.
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461. Insofar as the standard of conduct is concerned, a violation of the non-impairment
requirement does not therefore differ substantially from a violation of the “fair and equitable
treatment” standard. The non-impairment requirement merely identifies more specific effects of
any such violation, namely with regard to the operation, management, maintenance, use,
enjoyment or disposal of the investment by the investor.
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3 MTD Equity Sdn. Bhd. & MTD Chile S.A. v. Chile, ICSID Case No. ARB/01/7 (Malaysia/Chile BIT), Award, 25 May
2004, para. 196.

%2 CME Czech Republic B.V. v. Czech Republic, UNCITRAL (The Netherlands/Czech Republic BIT), Final Award, 14
March 2003, para. 612.

% BG Group Plc v. Argentina, UNCITRAL (UK/Argentina BIT), Award, 24 December 2007, paras. 342-343
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