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Article 10.4: Minimum Standard of Treatment2
1. Each Party shall accord to covered investments treatment in accordance with customary

international law, including fair and equitable treatment and full protection and security.

2. For greater certainty, paragraph 1 prescribes the customary international law minimum
standard of treatment of aliens as the minimum standard of treatment to be afforded to
covered investments. The concepts of “fair and equitable treatment” and “full protection
and security” do not require treatment in addition to or beyond that which is required by
that standard, and do not create additional substantive rights. The obligation in paragraph
1 to provide:

a. “fair and equitable treatment” includes the obligation not to deny justice in criminal,

civil, or administrative adjudicatory proceedings in accordance with the principle of
due process embodied in the principal legal systems of the world; and
b. “full protection and security” requires each Party to provide the level of police

protection required under customary international law.
3. A determination that there has been a breach of another provision of this Agreement, or
of a separate international agreement, does not establish that there has been a breach of
this Article.
4. Notwithstanding Article 10.7(5)(b), each Party shall accord to investors of the other Party,
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and to covered investments, non-discriminatory treatment with respect to measures it

adopts or maintains relating to losses suffered by investments in its territory owing to

armed conflict or civil strife.
k4,78, NAFTAL1105%218 & 1 FIF[F S,

2004Canada Model BIT
Article 5 Minimum Standard of Treatment
1. Each Party shall accord to covered investments treatment in accordance with the

customary international law minimum standard of treatment of aliens, including fair and

equitable treatment and full protection and security.

2. The concepts of "fair and equitable treatment™ and "full protection and security" in
paragraph 1 do not require treatment in addition to or beyond that which is required by
the customary international law minimum standard of treatment of aliens.

3. A determination that there has been a breach of another provision of this Agreement, or of
a separate international agreement, does not establish that there has been a breach of this
Article.

kAN T AERIRY R B DEEIE~DF KT 720,

(2) M LEEXELTRESAELD

1987 Bolivia-Germany BIT
Article 2
(1) Each Contracting Party shall, in accordance with its legislation, permit in its territory
investments of capital by nationals or companies of the other Contracting Party and
promote such investments as far as possible. It shall in any case accord such investments

fair and equitable treatment.

(2) Neither Contracting Party shall, through arbitrary or discriminatory measures, prejudice

the management, maintenance, use and enjoyment in its territory of the investments of

nationals or companies of the other Contracting Party.
*ERIRE~DF LR,

1998 Bolivia-US BIT
ARTICLE Il
3.
a) Each Party shall at all times accord to covered investments fair and equitable treatment

and full protection and security, and shall in no case accord treatment less favorable than

that required by international law.
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b) Neither Party shall in any way impair by unreasonable and discriminatory measures the

management, conduct, operation, and sale or other disposition of covered investments.
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1992 Bolivia-Netherlands BIT

Article 3
1) Each Contracting Party shall ensure fair and equitable treatment to the investments of

nationals of the other Contracting Party and shall not impair, by unreasonable or

discriminatory measures, the operation, management, maintenance, use, enjoyment or

disposal thereof by those nationals.
2) More particularly, each Contracting Party shall accord to such investments full security

and protection which in any case shall not be less than that accorded either to investments
of its own nationals or to investments of nationals of any third State, whichever is more
favourable to the investor.

3-4-51 MR
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1995 Netherland-South Africa BIT
Article 3
1) Each Contracting Party shall ensure fair and equitable treatment of the investments of
investors of the other Contracting Party and shall not impair, by unreasonable or
discriminatory measures, the operation, management, maintenance, use, enjoyment or
disposal thereof by those investors. Each Contracting Party shall accord to such investments

full physical security and protection.
2) Each Contracting Party shall accord to such investments treatment which in any case shall

not be less favourable than that which it accords to investments of its own investors or to
investments of investors of any third State, whichever is more favourable to the investor
concerned.
3) - 4)-5) B
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_35_



UGRTEH : 2FEX]

(4) ERERICETAREANFINTISLD

2005 )L¥F—=rEBIT
ARTICLE2 PROMOTION AND PROTECTION OF INVESTMENTS.

1.

Each Contracting Party shall promote investments in its territory by investors of the other

Contracting Party and shall accept such investments in accordance with its legislation.

. All investments made by investors of one Contracting Party shall enjoy a fair and

equitable treatment in the territory of the other Contracting Party.

. Investments of the investors of either Contracting Party shall enjoy the constant protection

and security in the territory of the other Contracting Party.

. Without prejudice to its laws and regulations, neither Contracting Party shall take any

unreasonable or discriminatory measures against the management, maintenance, use,

enjoyment and disposal of the investments by the investors of the other Contracting Party.
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Article 2 PROMOTION AND PROTECTION OF INVESTMENT

1. Each Contracting Party shall encourage investors of the other Contracting Party to make

investments in its territory and admit such investments in accordance with its laws and
regulations.
. Investments of the investors of either Contracting Party shall enjoy the constant

protection and security in the territory of the other Contracting Party.

3. Without prejudice to its laws and regulations, neither Contracting Party shall take any

unreasonable or discriminatory measures against the management, maintenance, use,

enjoyment and disposal of the investments by the investors of the other Contracting party.

. Subject to its laws and regulations, one Contracting Party shall provide assistance in and
facilities for obtaining visas and working permits to nationals of the other Contracting
Party engaging in activities associated with investments made in the territory of that
Contracting Party.

Article 3 TREATMENT OF INVESTMENT

1. Investments of investors of each Contracting Party shall all the time be accorded fair and

equitable treatment in the territory of the other Contracting Party.

2. Without prejudice to its laws and regulations, each Contracting party shall accord to

investments and activities with such investments by the investors of the other Contraction
Party treatment not less favorable than that accorded to the investments and associated

activities by its own investors.
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Article 2

(2) Investments of nationals or companies of either Contracting Party shall at all times be

accorded fair and equitable treatment and shall enjoy the most constant protection and

security in the territory of the other Contracting Party. Each Contracting Party agrees that

without prejudice to its laws and regulations it shall not take any unreasonable or

discriminatory measures against the management, maintenance, use, enjoyment or

disposal of investments in its territory of nationals or companies of the other Contracting
Party. Each Contracting Party shall observe any obligation it may have entered into with

regard to investments of nationals or companies of the other Contracting Party.
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US 2004 Model BIT
Avticle 8: Performance Requirements
3. (a) Nothing in paragraph 2 shall be construed to prevent a Party from conditioning the
receipt or continued receipt of an advantage, in connection with an investment in its
territory of an investor of a Party or of a non-Party, on compliance with a requirement
to locate production, supply a service, train or employ workers, construct or expand
particular facilities, or carry out research and development, in its territory.
(b) Paragraph 1(f) does not apply:

(i) when a Party authorizes use of an intellectual property right in accordance with
Article 31 of the TRIPS Agreement, or to measures requiring the disclosure of
proprietary information that fall within the scope of, and are consistent with, Article
39 of the TRIPS Agreement; or

(i) when the requirement is imposed or the commitment or undertaking is enforced by
a court, administrative tribunal, or competition authority to remedy a practice

determined after judicial or administrative process to be anticompetitive under the
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Party’s competition laws.
(c) Provided that such measures are not applied in an arbitrary or unjustifiable manner,

and provided that such measures do not constitute a disguised restriction on
international trade or investment, paragraphs 1(b), (c), and (f), and 2(a) and (b), shall
not be construed to prevent a Party from adopting or maintaining measures, including
environmental measures:
(i) necessary to secure compliance with laws and regulations that are not inconsistent
with this Treaty;
(ii) necessary to protect human, animal, or plant life or health; or
(iii) related to the conservation of living or non-living exhaustible natural resources.
(d) Paragraphs 1(a), (b), and (c), and 2(a) and (b), do not apply to qualification requirements
for goods or services with respect to export promotion and foreign aid programs.
(e) Paragraphs 1(b), (c), (f), and (g), and 2(a) and (b), do not apply to government
procurement.
(f) Paragraphs 2(a) and (b) do not apply to requirements imposed by an importing Party
relating to the content of goods necessary to qualify for preferential tariffs or

preferential quotas.

4-5R&

Draft Model Norway BIT 2007
ARTICLE [8] PERFORMANCE REQUIREMENTS
3. Performance requirements, other than those referred to in paragraph 1, shall only be applied
in the public interest and shall be set forth in the national legislation of the Party imposing
the requirement and published in the official gazette or otherwise be publicly available
according to Article [Transparency] so that investors may become acquainted with them

before the investment decision is made. All performance requirements shall be applied

against all investors and their investments in a non-discriminatory, transparent and objective

manner.

1.2.6 Performance Requirements*

= = = |In the model agreement’s provision concerning performance requirements, this is indicated by

placing all of the performance requirements in the provision in square brackets. The prohibitions

n question can be removed according to how the specific economic and legal needs are assessed.

« It follows moreover from the model agreement’s provision concerning performance

! COMMENTS ON THE MODEL FOR FUTURE INVESTMENT AGREEMENTS, English translation, pp. 24-26
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requirements that such requirements may only be imposed on the basis of social considerations,

hat any such requirements must be known and be laid down in the host country’s legislation, and

hat they must be applied in an open, objective and non-discriminatory manner.
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(3) HISHZBEY HHE

2004 Canada Model BIT
Acrticle 10 General Exceptions

1. Subject to the requirement that such measures are not applied in a manner that would

constitute arbitrary or unjustifiable discrimination between investments or between

investors, or a disquised restriction on international trade or investment, nothing in this

Agreement shall be construed to prevent a Party from adopting or enforcing measures

necessary:

(a) to protect human, animal or plant life or health;

(b) to ensure compliance with laws and regulations that are not inconsistent with the
provisions of this Agreement; or

(c) for the conservation of living or non-living exhaustible natural resources.

2-7 HB&

Draft Model Norway BIT 2007
ARTICLE [24] GENERAL EXCEPTIONS

Subject to the requirement that such measures are not applied in a manner which would

constitute a means of arbitrary or unjustifiable discrimination between investments or

between investors, or a disquised restriction on international [trade or] investment, nothing

in this Agreement shall be construed to prevent a Party from adopting or enforcing measures
necessary:

i. to protect public morals or to maintain public order;

ii. to protect human, animal or plant life or health;

iii. to secure compliance with laws and regulations that are not inconsistent with the

provisions of this Agreement;
iv. for the protection of national treasures of artistic, historic or archaeological value; or
v. for the protection of the environment
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<BEEHI>

Lauder v Czech Republic, Final Award, Ad hoc UNCITRAL Arbitration Rules(2001), 3
September 2001 (Bl HF O FHpE, HEIEIZL D H D)

216. Article 11(2)(b) of the Treaty provides:
“Neither Party shall in any way impair by arbitrary and discriminatory measures the
management, operation, maintenance, use, enjoyment, acquisition, expansion, or disposal of
investment. For the purpose of dispute resolution under Articles VI and VII, a measure may be
arbitrary and discriminatory notwithstanding the fact that a party has had or has exercised the

opportunity to review such measure in the courts or administrative tribunals of a Party”.
g

219. The Arbitral Tribunal considers that a violation of Article Il (2) (b) of the Treaty requires
both an arbitrary and a discriminatory measure by the State. It first results from the plain
wording of the provision, which uses the word “and” instead of the word “or”. It then results
from the existence of Article Il (1) of the Treaty, which sets forth the prohibition of any
discriminatory treatment of investment, except in the sectors or matters expressly listed in the
Annex to the Treaty. If Article Il (2)(b) prohibited only arbitrary or discriminatory measures,
it would be partially redundant to the prohibition of discriminatory measure set forth in
Article 11(2).

1991F TaA=F A Y ABIT GIATO FHRIIMEHICLD b D) 2
Article 2
1 B
2. (a) Investment shall at all times be accorded fair and equitable treatment, shall enjoy full
protection and security and shall in no case be accorded treatment less than that required
by international law.

(b) Neither Party shall in any way impair by arbitrary or discriminatory measures the
management, operation, maintenance, use, enjoyment, acquisition, expansion, or disposal
of investments. For purposes of dispute resolution under Article 3 VI and VI, a measure
may be arbitrary or discriminatory notwithstanding the fact that a Party has had or has
exercised the opportunity to review such measure in the courts or administrative tribunals

of a Party.

(c) Each Party shall observe any obligation it may have entered into with regard to
investments.

2 UNCTAD, U.S. State Department @) HP &YHER#F 091215
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