V BEMEICHITHLEFA DXL
(EH £R8)

I. [XC®IC

VAR, 31T 2002 4RI, [EIRSBEE hEIC I T LR (appeal) HEEH S 2\ BRI 2
BITDHRETHDLEVIFEN, EE LIV LR L~V ORIFIZBWTHR LD X DIk
S TWND, ZOERIE, #1112, EHEREMROFAEOBIGI LN, WP ET 5 fif
HHR R OND KX IZRo722 L Th D, T72bb, EiFRzAlikT 52 LI12kD,
fhEHBr D F JERCFE— B2 [EIEE L, HIro—BME & H—ME (S HITIRFRRAZ2 T /LAl
M) ZHECRT 5 2 L PEBFREEORBIZETHLEZLNTVWDLIDTH D,

L TAN, BRAICBNT, EEFRRERITOE FRORE) AHEEL T AIcikE
D, FOMOLEDOERRLFHDIENFFEHFTOLRTIER, LA, EiHFzEiKDHE
O T, EEFHIE ORI N EEIICRETH D, HOWIEEFRIEN LT T AY v
FOFBRENZ EDBHLINIRY DD LEEIRETHDH, £ T, AT, Lik
FHEDAEZORILE HZA LM L2 BT, YZARKEN R MR A% O RS
IZOWTHRFT 22 EiIcL LS,

. {hEHIETIZ0 9 DA AR L

FEI B R O HIWT 263~ 5 Bag I N2 CLZ RS LTI, ICSID O Il o354 & FE1CSID
DFPER IR OGE TR E IERIENR R D, LT, JHICA TR Z 9,

F£7°. ICSID #EFR AR Liziaa ., —BEEH S W7~ 2 ARSI, )
FE ERRICHIBR ST D, 55 112, ICSID 549 (T3 b &Rf) 1 TEFR) 22811

THY., [ 53 £BROLICHEL TS, (1) (HEHITIE, fYFEERRL, 20
SANTHUE LA 5 EFREOMORE FE S, FFSRARV, £ ST, 0T
DFKIDBIRHIEITHE > TIEIL SN E A IR E | PRI OREIZR S 72 iudZe 572
W, () TZoFOHEDOEM B, THECRIB] (21X, 550 4. 5 51 =T 52 S=OH
TENCIES < P O, R UIEBTE LOWRENEENE b0 LT, 20X H i,
ICSID {h# Tt Tl [ EFFI AAEEC LTV B8, (hEHIBrOMRIR (50 £5) . F5 (51 5%).
IBUH (52 58) &9 3 SDORIRASLTHRD bAILTWD, 72k, [EFEENERHET (ICT)
IZBWT Y EFRIIEE IS TWA 2 (ICT HFR 59 §5) . RRHISZ Tt & L CHIEOMRRR (60
%) LEE (61 5%) BEDLNATWD, - T, ICSID & ICT Tix. IR & FHEOFHT
FEEE LTV A28, BT IIRBIEA RO BTV D SN TH 5 |, 552 12, ICSID fii#k

U ICT R0 ICSID 123U\ T EFFEEIE STV 2 01, [EIESEH (EEREH) OEFRICHET 200 EE 2 b1
%, EFE M) Tl S8R FRIE S, EFRBEEIE STV TH 5,
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HIWHIEZ (FhEYEE) OEEERE 27e Ind -0, BEIICHEHIKT O « $dT
PYFENCEBMTOND Z L2/ b (ICSID 5589 54 55 1 THEMR) 2, AR, EiRio X
I ICSID 5549 53 55 1 1 (LEREORGEFREOEEE) 12XV | ICSID B XEN =1k
BERADEA (EfF) BRI 72V, 2D X 512, ICSID Ok Ftld B CLosfi el LT
2o TERY ., APEHEAEIESN O EFFCMEY FEOEHFN BT 2 FEICRE 20 L9
172> TWN 5,

ZAUTK LT, FEICSID kDAL, hECHIEr 2 ENECHIPTIZ B8V CHRA T 5 Fiin
T LN TWAD, 121X, UNCITRAL &7 /L 34 5= 2 TEIL, fhEo EREHTTIC X 5
BUH L (setaside) OFfeaBlE L THY, BUEFEH & LTULTFD 6 O3 T\ 5 (14
DB IR) , OfEABE OB, @YU HEEHE~OBMO KA, @ T Az D FHESfhEk
HWICE ENTND Z & OfPEORERUI P E TR O RBLAIE, kg fhEk AT hE
TRWZ & OENAFOER, 728, BUBIZBIT DA FHITIL VEDFRY | (errors of law)
ITEENTWRW D, Yk TRl X fhE W [ Eik) SIS s (AR, FED
WO EARGR L1372 > TR, £72, NAFTA 11 IS EMMEOSEE S 1
FIWr S ENEHIFTIC K 2 FNEFEICIRT 2, EERICEWNEHPTIC L 2FEMTON - FR
& LT, Metalclad F: (if A ¥ 22), Feldman Hf (kf A ¥ =), S.DMyers 5 (%f
HFH) D3I ONHD,

PLEDS, BEEMEROKIBHIIRT T 2 B P QB L QRO S AT 2 Z N TE 5,
5112, ICSID kDA, AARENZFHe3 ICSID WEMCIRE SN TH Y (FR, 9.
BUED 3-2), LEiRIFEED DAV TWRYY, F7z, RN, Y FEOENECHIPTIC &
HHFEBZRFEEICRTHZ &b, - T, ICSID FheldH OFEMIIR T AT AL )
ZEMTED, T7bb, HEHFOMRZENTNEL AT A (FrlE = AE ORI
IV EEL ., BUEARSLO FEiEARE T 5 & D ICSID FHRIDOBE N Z DO sUIREN TN D
EERE D, H21T, FFICSID HEROLGE HEHIBITIENETNES X T & ((hEHIDIEE)
IZ X DFNEREICIRT D, ZOHA. I X - TRERENRARVEH 720, i
Wr OEALHVTRE BT B B A i H 5, I DIZ, [ENFHEEE
AP S D T2 | HEHIBT O BRI 72 RS D3] 5 2N 72 5 F TICRE 5, (ko &
D) KEDPEHEWT O—BIEAZEFHET 5 L 0 I o7edid, ZO X5 IZENEHFTIC &
LEEDAREMDN HH T TH Y 3, ZOMEEMRT 270 DFHKE LTERINTZD
W EEFFREORIR CTh o7,

2 ICSID 4549 54 4 1 T, ICSID fP#EHIM DGR « HUTIZ OV TRO K 5 ITHE L TV, T8EIE, 20
RN > TUT ORI 2 R IR H D b D & LTERL, £z, oMW A EoB T OfE
PR & T 7 U CE DPEREIBIC L » GREN D88 LOFGE 22 ORI T T2 b0 35, [,

3 DavidA. Gantz, “The Evolution of FTA Investment Provisions: From NAFTA to the United States-Chile Free Trade
Agreement”, Am.U.Int’l L.Rev., vol.19 (2004), p.763.
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m. HEAES

&

EFR G I 2 LRI O PR EA R T DI LT ETMETL Tl R&E R
I, Mk & T ERR) OFARIME “C%EJ {Ew‘f Az, Th%k) (arbitration) & [ EFF] (appeal)
ITHRALT 5, HOWVITHANRWMEE TH L EARINTEX 4L ThD, Tk, ot
k& LRI T 20 TH A 9 03 LN TR E TR SO AN 2RI X T EBETL X D,

1. HEE LR

EINTE L. PR Tl 380k 6t & ADR (OB G+ T%¢ : Alternative Dispute
Settlement) (ZFEI TR Y EEEREFMEIIEIELO LD L LTHRABNLTNWD, £
OARMUL, FPECHIBr O E ) LI TRIREECTH D, 3706, ADR TS FH D& &SR
W IRRT DI TIER NS GERER ) 263 2 I EE S TV ey . ZAucktL
T, & EOReEHIR & AR WIS T LRI 2/ L TR, SFED—
FHMEREIZBIT LZ2WEAITIE, RS FENEHINCBITARD L LR TE DS,
ZDOE DT, MFRRRICIB T DREIRME S VD KTEH (=) & ADR (ZKHIS T
Do

T, BT L PR TRUI72 5 M TR DO THA 9Dy, ZORICE LT, #H
HIEE I < fh TR BIEN D8 (fhD A U v b) 225 2 L2 &> THE S 2 A
THEH, F1LIHEOTNIMETH D, HTYFEOEFEEERITIC T 288 Fhi a7
MT 256, YL EE AR HEN T ENDZBNDRH 5720, SR EO TSI 2 (R
T D DIfPENBIIN D, MPEORHIL, PN EZ L FERRE LGS RICHD, H 2
ICHPAMECH D, FHIEOFTLE EiR Y | EROGEITMRAZ YFENRTT 22 0
TE 570, FFEOMFER - PRI E LSRR ET D 2 ENAGEE e b,
N DOHEMFFENFRD A L— X2 25T L B2 5T\ 5D, %3’%%@%
WMETH D, Bl TRl 220 | MEROGEITHE T (MR AORE Fhi, HHSE. F
GEHIMA) 2 4ELAM CHBEICIRET A Z L BNFRETH D, 5 4 ICIEABIMETH D, #H)
DIFRIABTH HDIZR LT, P CIIEARNFRITH D, 25 IZTFhD 2 A hHMEN
RThD, W, BHNZER THHOICK LT, HEIT—5FHTHY . FHITHTH
%ﬁ#ﬂ%i“(@ﬂfff’sﬁﬁﬁ Ao 2 MRS T D,

PLED X DI, fh&FHD A U > M, FnfliE = X FTh o RICAH SN D,
e~ T, f*%ﬁiﬁ%ﬂf;@qj W EFRFREZEAL LD ETHD1F, 2 A MRS E S ERERC
Fhir HEL - EH LT 200 THY ., THLELMEROFERE LHEG LB 16
Do

2k, MEFRICIBWTHMENIEO TBUE L) OFIEITEEO b TW523, THIE L

4 Barton Legum, “The Introduction of an Appellate Mechanism: the U.S. Trade Act of 2002”, in Emmanuel Gaillard and
Yas Banifatemi (eds.), Annulment of ICSID Awards (Juris Publishing, 2004), p.292.

> At TR (FuRtstt, 2001 49) 7 &,
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& TERR) IIXBIENnTEY, THUE L 1380 6T [ EiF 1TRO LRV SRS
TWo, FlxIE, BAROHEIEZB N THAERIBOBIE LIZEED BT D28, i
WiONE A FFET L 2 LIMROHEREICZ DRV SIS 5 112, [FHAELA
A OBEE, L] BHFTZE T TThiL b o = >~ m— U hE Il oS54 1) 22 B
HLEWINEBIZENESN TV, ZOSIE [] BriEOSETHLH D 6, #2112,
5T AEHIErOTIHE L & W O BB TFR2 Db DO DOMEEZ KD DHHFT~D i
TIE7R <, YL ECHIEN AP EHINT & L TR & 78 2 RERHESRMFMED > T D
ED DT BEHFTOFBEDOHNGETH D, Licdi> T, FFEREDRR Y LERPHIbT HLvE
& L COERHORR D ITHFADORIGE TRV, [-] A DEKRAPHWONE L TH 2/
FAT DO TITEHHIE & 3R NAMERIELZRO D BEN KDL T LRI O TH D, [FH
BRIC, Pl CHIUH L O DICHR TR AT O O TIXfE R k2 RATZER N DR
57, ZOXHZ, MEHBOBETRIIGEED 5N D OO, FERAPHIETONEIC £ Tl
FATe IR FRUIMPEOME Z AN N EBZ LN TWDLIDOTH D, BT iUl P
HIWrEGE LOSE T, Fl—FHNICBIT A RNRAS.TTIER<, LIk LToMEZA
SRNWEEINDS, TSR LT, EFFHIEIIASK, BHHE ETROLNATNDHD
ThHY, Flax SOBINEZRHEE Loob, IESIROM LA 5 72O f% T
LITHIETH D O, iy, L, BHHIEO TR X b ZEET 5 &0 9§l E
EHETH0, b LIFOHES & W o AN e T & 1T TIEAR L,

7k, EHERE EoERAIZREERE (EZRMOMESH) 1T\ T 3R &
SNTEY 4 B OMEBEE L L T D (ERSEREECHFT C b —F&AENFAITH Y |
FERIZEE L ST D) E 7 APERHIRIZ B U QIR KGR MeR B H TR 0 |
mﬁiﬁ(ﬂ@%muﬂ)%%w%mf%t(mcmﬁﬁﬁ#$M%Twﬁwﬂ%h;ao
F 91z, EEEENCB WO T EFNRD R TW RN BT, [EBPHIETIC I DL s
MERINTEY, HFRESCT A ATRE O EEEIE &%k%@k%x%hfmt_k#ﬁ
EID,

2. EEREEUH

ICSID FHelZB LT, TH0 FFFRRELE & 1352 5 URIZIBWT [ EFF) SEmoxis
Lol dH 5, V) Db, ICSID HlE EORYE FHe (annulment) 73, FEEAIIZ 1
FROBREZ RT- L QWD E RSN THh D, 7272 1L, ICSID O E, BRIzix
R EBUEIZERIC X B ST Y, 7 Ly 7 —FETiE, BuEFE T ERE 13e<

O UNEERE] - mEIRE DI L k] G ARERTE 2007 4F) 242 H,
TOUNE - R - BB 6. 243 H,
8 (ifE FEFFRAE [ 3 MEETH] (258, 2005 4F) 637-638 H,
O GHIEE - BIHETE 8, 639 E, 723, LIHIKOL D ICHIISND, [RIEEOEFH OB L E- 3£ T4 L
FREHIFTIC R L TR D 5 Y HEOFFIMTA TH Y . JFEAICRT 2 A IRE HfE L LT ERFEOERZRD D u)%
INEOHNTOMWEZ LD, Eikid, FHOEXWIHE IFERNZZFORIEL « BHEZRDHEDOTHY
O, BREICHRT DHHBRSITE LTS E b, £z, FRMTAOREE LT, ﬁ%@ﬁhxﬂkbﬁ&%&
DBEDNREZLHOLON e &b, 7 637-638 H,
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Hpn ) RS TWD, )7, Fa TR, BUEHIErONE 2 L 0 FEI 0 L7z BT,
WAL LTS EFRETL2HORAOND, LU, KEE &L A et L
£,

FEREBUEIZE R D Lo @t (KBIEL) ORAUTKRDORITH D, H 112, FENE N
RHRTHD, Tbb, EidMEHIB ONE OERF)ZRIE L & (substantive correctness)
ZEHT 50O THLDOIR LT, BUHITFEDOTIHFH D H D551, MEpkrozh /)
EERETD &b‘?%O)’Cébé 212, FHEERNR L2 Th5, T7hbb, EiFIR
FAMEFFT 20, AT > TUIRFHWANE L Z2ZLEZ S (BH) Ol LT, BiAi
JFEEHIWT 2 (RIS SUTERINT) Hh e U, B BB sl iia 35 K 5 &L
RTIbDOTHL (Thbb, BHZITHRV),

PlEo Loz, BRWITIZ EFREBUE LIZXBIESN D DO TH 525, Fal bix, Fike
BOH RN EEICIIARI L2 A3 2 L ERT 6O 6N D, TORAWL, TuHF
oz PRRRM) NEENDRICH D, HIE R, TERER R LlﬁifEEEl@ﬁ”E’?ﬁFﬁﬂﬁﬁ
PENETEND LIRS TSI, o TERE K] 2/ 5 2 &iE, SIS
*'Jtﬁljﬂﬁ@v‘fé%‘f Wil D Z &2 T8, FEINTIZ LR *ﬁi‘fé kﬁ#éﬂéo D
F oIz, FEMICHIHFER LR - BRIET 2R, B FicEan 3 5 &sfshs 2 &
kﬁéo%%_\mﬁD BT D LEFHIEZ B ICARR T 2 O TR < BATORH T
I b CTE‘E LT, 8l EsFFRiE LTERATITARETHLLFRTLIHOLALND (2
2L, A PEHIWr OBEE LIS F S 5ma, FEEE OV IET 2 LT D720,
ﬁjiéé@ﬁ?f‘laaﬁﬁ’ﬂﬂx KBTI T D & D F'rﬁ%ﬁi))é %),

IV. ESREEXRBEDEST

ERED L DT, k& ERRITIEARRITFHE N S %ﬁ?‘é%@f&;éﬁ> ThoHIT
LD BT, 1990 ERNDLA HICED T, EFOBRERIIEFVIRLE I T,
EFEEEE R TR\ T RRHIE « IR 2 AR T/\%T&;éku\om X, FRL
&»f@%ﬁlwoﬁﬁ_ﬁ%mé Bz X, 1991 D —F —/37 MasUI & o

FERAEREL TV 1), 2, Z0%, MAl (ZEEMEERE) ORBOEIZH Lk
ﬁﬂﬁréhﬁﬁﬂ%ﬂﬁ%#@ﬂbﬁﬁﬁ)%ﬂ%i@% XA BNRI T, DT,
FE R PR TFHe Il B U C_LRRHIEL « EIRBERADRIRR ZHEHE L 7= DIIKETH o7, KE

IE. 2002 4F TPA (E G MEHEEMENR) RICBW T EREB OAIRR A~ & 278 L7z BT, 2004
%@%%“/I/BIT IZBWT ERFEHEZMA LTz, Za=i) T, KEOHKRE L7-%x @ BIT
IZBWTC EFRHENKIT HLNAICESTWD, LIT, KED FFREZMEL L. Z OBz
BatlL L9,

10 g, Lauterpacht, Aspects of the Administration of International Justice (1991).
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1. KEDOEZREHERZE (2002 &)

KERRSIT, WEMEE O FEFHIEZ AR T 28 TREME WA ED 572D 0
S E AR LT, T, 200248 H 6 H, 7y v a KFHENEAS LIZE 5L (2002
) 12012 ZkiE. TS IEHEHERR ] (TPA: Trade Promotion Authority) Z KAEFEIZ A5 L T
0. H*@Qmmmmﬁi KEDOTHEARE AW TEE LT, MG R#EDSIRICE
W TEGHEFOBREFREDOMRIC L T—BME2 52 572012, _LEREERUIFEEIDO
AN =X L2 %5 Z & (providing for an appellate body or similar mechanism to provide
coherence to the interpretations of investment provisions in trade agreements) % 25§ LT\ 5,
ZOKEEGIECI T D EAREREORIUT, 55112, —H#O NAFTA 11 FEO kg4
(Ethil #4:. Loewen F{f:, Methanex F-f) IZxIT 2EDNH -T2 LEZX LN TND 1%
Tbb, KEX, BEOFRSZEL O RO H 2 /EHWE 2 he— 357200
ﬁ%%% RETRETHHEEBEX TN EFZALO B, £z, KENTEREEZHEAEL
DIXKEFES & BUFHEES (Bhf#%4 & OX MMS: the Management and Minerals Service) T 5
kﬂéhf%@\%Eﬂﬁﬁ&%@ﬁﬁ%%f%ﬁ?éﬁ@@ﬁ%ék@ FEFHRE A S
FNTEE VAL L 5 ENENTTZEFohD Y, FH210, EFREZEATLZ LI2ED,
H O WER OREREOMPRICE L T—BHEORWEma B L, TRt EET 5
ZEBHEESRTWD S,

2. XKEETILBIT (2004 )

ISR DR A B G A8V (FRIXIMEERFEAY) 1TV iATe &\ D EFED H#HZ
BEICAZ BRI & > T2 %DM OBIT/FTAIZE Y SAE N8, ZHUCHIZ T2 T, mmﬁ
1 HIZHERR S VT K EE T ABITICRE W A E L2, B, 7 /VBIT 285105 XKD L 9
Kﬁﬁ#é(ﬁ%%yﬁﬁ)oF&%ﬁ%@%ﬁ@tb@l@”%ﬂi&gmmL%Gw
THERL ST APEIE DO HIWT 2 AT 2 72 01 A BE 2 A% - 2 (E 5 D 24X E I 5K A3 24
HEMTHZ LIS, WY FE, é%l%f%ﬁlFmEﬂ%%Lk& IRt ST
FEIZ N T, 345D b & T F SV TR 2 4534 LRI S L 72D ORE

ICHIET D L ORI LTSRS 1) | §212, ET ABITOMNEED (Annex D) (-

""" Trade Act of 2002, Public Law 107-210. Available at
[http://www.twnside.org.sg/title2/FTAs/General/USBipartisan TradePromotion Authority ActFromp993.pdf].

12" Daniel M. Price, “US Trade Promotion Legislation”, in Ortino (Federico), Sheppard (Audley) and Warner (Hugo) (eds.),
Investment Treaty Law: Current Issues Volume 1 (British Institute of International and Comparative Law, 2006), p.89.

13 Jan Laird and Rebecca Askew, “Finality Versus Consistency: Does Investor-State Arbitration Need An Appellate
System ?”, The Journal of Appellate Practice and Process, vol.7 (2005), p.295.

14 Doak Bishop, “The Case for an Appellate Panel and Its Scope of Review”, in Federico Ortino, Audley Sheppard and
Hugo Warner (eds.), Investment Treaty Law: Current Issues Volume 1 (British Institute of International and Comparative
Law, 2006), p.16.

15 Daniel M. Price, supra note 12, p.90.

162004 US Model BIT, Art.28 (10): “Ifa separate, multilateral agreement enters into force between the Parties that
establishes an appellate body for purposes of reviewing awards rendered by tribunals constituted pursuant to international
trade or investment arrangements to hear investment disputes, the Parties shall strive to reach an agreement that would
have such appellate body review awards rendered under Article 34 in arbitrations commenced after the multilateral
agreement enters into force between the Parties.”
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EM EFFA B = X LAOFEEN) 1TROBEZFHITTND, RSN [ZEMBIT] O%%)
A B3FELINIC, B FEIL,  [RBIT] 53450 % & CF SN fhEHIMi 2 %A 4 57
DIz, “FERO FFFEEE Y IIHELLD A H = R AR BT ANENEEZE LTI 57
b\l” R

Plbo X o1z, KENFFERIE LT IZ5ER) 02800 5 EFREBEOAIRR 2 4E L T
WizEEBZONAN, (D EBIATREMEIMEWZ & AR L7z EC) FRpC [ ZEM O]
FIMEBIORIRR A BB L T\ D, 7220, BEOHA. @3 OTA EThHED FEFERIH
WAL 2 Z 210D, S BICZOHE. EEIES AW S WEL L, Rk
F—EMEEZRIETDED G, e LA EEMEEZIIET S Z L IR DERIEN K E W & FEH
ENTND 8

3. KE®IIA

FD TPA V£ & E7 /L BIT (236 THERE S/ FRRBERIRRE R I1X, ©7 /L BIT IT4KHL L
TR SN KE D BIT IZBWTEBEIND Z 272572, FlziE, KEET/VBIT IZ
FEDWTHRHRE ST W) D BIT T % K[E=7/177T A BIT (2005 4F 11 H 4 HE4, 2006
11 H 1 BFER) 1E Annex E IZBWCOKEET /L BIT(MEHED (EFHF#E) & 2<FEL
BEZHITTND L, X5z, KE=FY FTA (00441 A 1 %)) @ 10.19 (10) &l
BOWTHREBROBUENGRT G TR Y, TIPS FEL, RISt 56
BICEDL LB LTI sy ERIELTWD 2, Zeds, KEOET /L BIT (2004
E) LIRMC S, BFRO TPA MEICEES & BEC EIFRELEZ o A DM ST b, iz
X, KE=Y AR —/LFTA (200345 H 6 HE4 ., 2004 451 1 H¥EZH) 2 D 15.19(10)
i, B EFRE L FAORE R T WD, U bo Xk iz, kEORHE L- TA T
. Wb EIREENRT SN TR, Zhucky TZEMO) (bilateral) FFFEEESD
RENHFEINTND B,

PLEITINZ T, KED D)0 2 HIAD 78 FTA IZB W CH _EFRIENRIT bz, 3 748b

172004 US Model BIT. Annex D. Possibility of a Bilateral Appellate Mechanism: “Within three years after the date of
entry into force of this Treaty, the Parties shall consider whether to establish a bilateral appellate body or similar
mechanism to review awards rendered under Article 34 in arbitrations commenced after they establish the appellate body
or similar mechanism”.

13 Mariel Dimsey, The Resolution of International Investment Disputes: Challenges and Solutions, Eleven International
Publishing, 2008, p.181.

P bz h, EHIERR (TPA) OFHERICE O THERE SN TV, Uik, BECABAE ST

W2 FTA W (Y st HaR—/L, CAFTA) ThoTz,
2 Treaty between the United States of America and the Oriental Republic of Uruguay concerning the Encouragement and

Reciprocal Protection of Investment. Available at [http://www.unctad.org/sections/dite/iia/docs/bits/US_Uruguay.pdf].

2l “Ifa separate multilateral agreement enters into force as between the Parties that establishes an appellate body for

purposes of reviewing awards rendered by tribunals constituted pursuant to international trade or investment agreements to
hear investment disputes, the Parties shall strive to reach an agreement that would have such appellate body review awards
rendered under Article 10.25 in arbitrations commenced after the appellate body’s establishment.”

2 US-Singapore FTA.
[http://www.ustr.gov/sites/default/files/uploads/agreements/fta/singapore/asset upload file708 4036.pdf].

2 Doak Bishop, supra note 14, p.15.
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H. 2004 48 AT, KENTHKFEE (22X VA, =AYV Ty RV, IT7T~F, Ry
VaT A =ATZ77T7, RI=KIE) LORIKE - K - RI=HIFERBES
##7E (CAFTA-DR: the Dominican Republic-Central America-United States Free Trade Agreement:
CAFTA-DR) %kt L7z, [FSKIE. 10.20 (10)SRICE W T EFFERERE 21T 9 2D DA E
ICRIEET DL HBNT5Z L &HE LI BT, MEE 10F 128\ T, SfkiG: 3 1 H L
P EFRBERIRAS IO T2 D DB T N —T DREE EDH TN D, ZivH OBUEIL. SRR
BT Dt Z 75T 2 LA RIS LD RSN TWD, T, [FZKNEE
T D LERAT=ALDPERET DL D127 & ERIO LFRFRNSILHT 5 Z &2k - T,
T LABEIED—B LI RENESNDERNS 5 LS Tnd 2,

PLE, KED A ICEEND EFREONFICEL T, RORZHERM LGS, 5112,
AR ORRE IR L IR SN TR Y . OZEEMSANTI T LIS E
INTNDZ L, Q@BEDYFEEN Y LRI K 2tk &2 K 5/ EICE
THZETHD, T72bb, KEEZ—HYFEEE T2 BIT/FTA L. FikFhia EERIZARR
THHDOTIF R, L ETHRERIC EFFART D rTaetE A R~ Ic & EE D 5, 212,
2002 AELARE, SKENT—E L T LEREEORE 2 B L TR Y . EBRIKE & O T EiFo
BT AMERE L2 EIT 13 EICRS® (N~ 2 AND E 14 0E), £, Zhvbo bk
FHEITE TR —DOXEZEMEH L TV | KIED BIT & FTA OflIc—BMEE2RE 5 & Lo
ZEEHDEDY, 31T, KEO EFHMEERIIA B BT D ERES AN B, Bl
IZELHE T, RO EFFRHUEIZEDSWT EiFREICET 2280 Bta SNz . 50
T & DO SCENMER ST LIZEIRNT R D2,

V. LEREADFL
FREo EEFRRIE, KE (MO0 BN —ICHEE L7 b O THh o722y, 2l

KT BT TICSIDX° OECD (28T _EFRE DM E M THiL M EH O_EFFRENIEE S iz,
IR, 2O OB X 23l A#BEN L- BT, FiFof S & BEEZB%L L o,

24 Kaufmann-Kohler, “In Search of Transparency and Consistency: ICSID Reform Proposal”, Transnational Dispute
Management, vol.2 (2005), pp.2-3.

25 Tracton (Michael K.), “Provisions in the New Generation of U.S. Investment Agreements to Achieve Transparency and
Coherence in Investor-State Dispute Settlement”, in Karl P. Sauvant and Michael Chiswick-Patterson (eds.), Appeals
Mechanism in International Investment Disputes (Oxford U.P., 2008), p.202.

6 BT, FU, mrr ey axgUh RI=h ZAYANRRL, ITTYT ke VaT AL E
Bya, =ATIT A b VTR URTT A THD, ek, KEOHER LA TR
FREZFFOH DI L TIILL T 25, “Selection of BITs and FTAs with Provisions Relating to an Appellate
Review Mechanism”, in Karl P. Sauvant and Michael Chiswick-Patterson (eds.), Appeals Mechanism in International
Investment Disputes (Oxford U.P., 2008), pp.301-317.
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(&E# 2. BEEEX]

1. UNCITRAL Model Law on International Commercial Arbitration (1985 £, 2006 SEci1E)

Article 34. Application for setting aside as exclusive recourse against arbitral award
(1) Recourse to a court against an arbitral award may be made only by an application for setting
aside in accordance with paragraphs (2) and (3) of this article.
(2) An arbitral award may be set aside by the court specified in article 6 only if:
(a) the party making the application furnishes proof that:

(1) a party to the arbitration agreement referred to in article 7 was under some incapacity; or
the said agreement is not valid under the law to which the parties have subjected it or,
failing any indication thereon, under the law of this State; or

(i1) the party making the application was not given proper notice of the appointment of an
arbitrator or of the arbitral proceedings or was otherwise unable to present his case; or

(iii) the award deals with a dispute not contemplated by or not falling within the terms of the
submission to arbitration, or contains decisions on matters beyond the scope of the
submission to arbitration, provided that, if the decisions on matters submitted to
arbitration can be separated from those not so submitted, only that part of the award which
contains decisions on matters not submitted to arbitration may be set aside; or

(iv) the composition of the arbitral tribunal or the arbitral procedure was not in accordance
with the agreement of the parties, unless such agreement was in confl ict with a provision
of this Law from which the parties cannot derogate, or, failing such agreement, was not in
accordance with this Law; or

(b) the court fi nds that:
(1) the subject-matter of the dispute is not capable of settlement by arbitration under the law of
this State; or
(i1) the award is in confl ict with the public policy of this State.
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(3) An application for setting aside may not be made after three months have elapsed from the date
on which the party making that application had received the award or, if a request had been made
under article 33, from the date on which that request had been disposed of by the arbitral tribunal.

(4) The court, when asked to set aside an award, may, where appropriate and so requested by a party,
suspend the setting aside proceedings for a period of time determined by it in order to give the
arbitral tribunal an opportunity to resume the arbitral proceedings or to take such other action as

in the arbitral tribunal’s opinion will eliminate the grounds for setting aside.
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3. XEEZE (2002 %)

SEC. 2102. TRADE NEGOTIATING OBJECTIVES.
(b) PRINCIPAL TRADE NEGOTIATING OBJECTIVES.—
(3) FOREIGN INVESTMENT.

Recognizing that United States law on the whole provides a high level of protection for
investment, consistent with or greater than the level required by international law, the principal
negotiating objectives of the United States regarding foreign investment are to reduce or eliminate
artificial or trade-distorting barriers to foreign investment, while ensuring that foreign investors in
the United States are not accorded greater substantive rights with respect to investment protections
than United States investors in the United States, and to secure for investors important rights

comparable to those that would be available under United States legal principles and practice, by—

(G) seeking to improve mechanisms used to resolve disputes between an investor and a government
through—

(1) mechanisms to eliminate frivolous claims and to deter the filing of frivolous claims;

(ii) procedures to ensure the efficient selection of arbitrators and the expeditious disposition of
claims;

(iii) procedures to enhance opportunities for public input into the formulation of government
positions;

and

(iv) providing for an appellate body or similar mechanism to provide coherence to the

interpretations of investment provisions in trade agreements;

4. U.S. Model BIT (2004 £E)

Annex D. Possibility of a Bilateral Appellate Mechanism

Within three years after the date of entry into force of this Treaty, the Parties shall consider whether
to establish a bilateral appellate body or similar mechanism to review awards rendered under Article
34 in arbitrations commenced after they establish the appellate body or similar mechanism.

5. U.S.-Chili FTA (2004 ££ 1 B 1 B&%h)

Article 10.19: Conduct of the Arbitration

(10) If a separate multilateral agreement enters into force as between the Parties that establishes an
appellate body for purposes of reviewing awards rendered by tribunals constituted pursuant to
international trade or investment agreements to hear investment disputes, the Parties shall strive to
reach an agreement that would have such appellate body review awards rendered under Article

10.25 in arbitrations commenced after the appellate body’s establishment.
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6. US-Singapore FTA

Article 15.19 : Conduct of the Arbitration

10. If a separate multilateral agreement enters into force as between the Parties that establishes an
appellate body for purposes of reviewing awards rendered by tribunals constituted pursuant to
international trade or investment arrangements to hear investment disputes, the Parties shall strive to
reach an agreement that would have such appellate body review awards rendered under Article

15.25 of this Section in arbitrations commenced after the appellate body’s establishment.

7. CAFTA: HXK-KEH-FS=hBHESIRTE (2004 £F)

Article 10.20: Conduct of the Arbitration

10. If a separate multilateral agreement enters into force as between the Parties that establishes an

appellate body for purposes of reviewing awards rendered by tribunals constituted pursuant to
international trade or investment arrangements to hear investment disputes, the Parties shall
strive to reach an agreement that would have such appellate body review awards rendered

under Article 10.26 in arbitrations commenced after the multilateral agreement enters into
force as between the Parties.

Annex 10-F  Appellate Body or Similar Mechanism
1.

Within three months of the date of entry into force of this Agreement, the Commission shall
establish a Negotiating Group to develop an appellate body or similar mechanism to review
awards rendered by tribunals under this Chapter. Such appellate body or similar mechanism
shall be designed to provide coherence to the interpretation of investment provisions in the
Agreement. The Commission shall direct the Negotiating Group to take into account the
following issues, among others:
(a) the nature and composition of an appellate body or similar mechanism;
(b) the applicable scope and standard of review;
(¢) transparency of proceedings of an appellate body or similar mechanism;
(d) the effect of decisions by an appellate body or similar mechanism;
(e) the relationship of review by an appellate body or similar mechanism to the arbitral rules that
may be selected under Articles 10.16 and 10.25; and
(f) the relationship of review by an appellate body or similar mechanism to existing domestic
laws and international law on the enforcement of arbitral awards.
The Commission shall direct the Negotiating Group to provide to the Commission, within one
year of establishment of the Negotiating Group, a draft amendment to the Agreement that
establishes an appellate body or similar mechanism. On approval of the draft amendment by the

Parties, in accordance with Article 22.2 (Amendments), the Agreement shall be so amended.
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