V ERREBEICH T DR EEDRERTREE
—B A E i #Es & TR D HER—

(EH £B)
I. [XC®IC

AARBEDOWIMEETEERN I W TEHEMEZ AT 200, mEEEEMOE I X D400
AEOANH X OUEIE T GHlENR) T 523, i - & EEBUFIC K 5 M EBoR
X DR TREREFE L7225, FIZIR, BERIRE (T4 72 AZEORRER) (1TRE
ZNED ENTBIENER SN DG 601305, 1. nA VU 7 ¢ BEROKD KO B,
HDHNIT A B A BHIR SN D LW o -EL AT WD, EEREZE DT
HIIAEME  (IPR: intellectual property rights) DEIBREOZMF#EHRICBEI L Tk, ZhETH
1994 A= (1995 H4-%%h) DOWTO-TRIPSHE (Agreement on Trade Related Aspects of Intellectual
Property Rights) & Hulsit) & 5 & (RTAS) 12 L A 1505 U H LT & 7225 1, A (International
investment agreements: [EFSREHE) I L DIPRIFEIZOVW TR EDND Z EIHIFE AL
molo, LIEE X NADIPRIRGEIZHERIGR - RO TH LR TIT ARV, NAIZKIT S THEE
W] (investment) DEFFE TIEL, MTIPRYY EEWMPE] ICHOLNTEY | &b
BIT (Bilateral investment treaty : [E#&&EIRESK) THD A V= F 2% BIT (1959
) IZBVTH, T CICIPRIMEEM R CTh HBEMEICEENTND %

Z ZTAR T, £7°. IPR OEERIZRRGEEREZ O AT 72 LT, NA I2BIT5
IPR T%nEODf@{IEﬁfinJ?{ﬂﬁ%ﬁot T (I, NAIZHIT D IPR RO B 2 it
% (I, 612, FEZIZL® & UTHEERICA LT 5 BAR87 IPR 4EEIIZRI L T,
A ﬁ:ié{%ﬁ%ﬁfﬁ‘éﬁ L (IV), JIC, BURO NAIZ L D IPRR#EOMEZ BRI T2

(V)

IT. IPR {RE&EHIDLLER

IPROFEFE 72 EHIX, ZEM L~V (FFEIPRSKI, WTO-TRIPSIHE) 2> 5 Hiulskad
L~UL (RTAS). EHICEHE L~V (FTA NA) ~> v =A FaBLTEY 3, ZERE)

AN SC THURE B (RTAS) (28T A MU PESIAE DR & 82 RIETI Discussion Paper Series 08-J-005.
2 German-Pakistan BIT, signed on 25 November 1959 and entered into force on 28 April 1962. Article 8 : “(1) (a) The term
investment shall comprise capital brought into the territory of the other Party for investment in various forms in the shape

of assets such as foreign exchange, goods, property rights, patents and technical knowledge. The term investment shall
also include the returns derived from and ploughed back into such investment [--]”. 7235, RA > L/ X% 2 Z (13

20094125 L\ BIT (Agreement on the Encouragement and Reciprocal Protection of Investments) % #ffs L T 2,

3 CERILAULTO IPR A (R L7 O IKE & EC/EU T B 0%, KE BIT ICHU T IPR REEHIE 2 A

LI U 7=id, 1980 EAHIEEN S T 5, AM. Anderson and B. Razavi, “International Standards for Protection of

Intellectual Property Rights Post-TRIPS: the Search for Consistency”, Transnational Dispute Management, vol.6, issue 2
(2009), pp.12.
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B EHAS~OBATIZE S TIPRORFE L ~UEE L 72> T D (ITRIPST'Z 2| LTI
%Y, T, L OFEENFESN TOBINAMMERRIICBW T, IPRIBERS DN
Blx (2B ZFRNT) FELRY, T2 TET. IPRELED 72 O FEBSHIE O ik &
T, NAKRONAME OS2 RHE A N L TR Z ),

1. BIKELAIL

BAED IPRAREESICB W TIZ, WTO-TRIPS &, #HIKE S HiE (RTAs) . EBEE R
E (NAs) O3 >N H D, LT TIHREL LA L L9,

(1) WTO-TRIPS %5

TRIPSHHE X, IPRERFEIZEEF 2 OAMSH 7 ZEE RIS TH 53, LUF O A TIRSR
EETD, F 1S, SolEE R EEORSL A U TSR, IPREREDRIRIEEL E O
BIZIEED L0 ED L~V OSR#EE B 2 D0 EDTFFREOHRREICENR LN TN D 2,
55212, @& EEROFEFICEE LIRS E, BUEICFREEZ 7% L Cu\d  (TRIPS Flexibility
FHRM) . T72bb . FENOIPREIEORFHIEKREORMZFE LoD, RO 7%
FTIBWABEDNMEIZRT 6T\ 5, EEARTRIPSEEM: & LT, OEHIR, @&
HISEhrE, @WATIADTRE., ORFHEDOHIIN, OFFFEN D DRSS, ©F — & (R
DIRTE, DT A & AN K D ST A OBFBORIC L D 8H, 865 % &6 3
2, TRIPSHHE L, IPREEFEDHFIFDFED ST D, T7b5, TRIPSHIE 27 & TE
D BTV DEEFRRITIE, TARISUIEOBIE - 165 - SV LOWE ] 2 T4
oA RS A 7o DICPEERNRI A Z LB LT 55| R SD, I HIC, A 31
ZTCIL, IPRERFFEE ORE A S/ WIRGIFTE (G| S5k © compulsory licensing) il
DEDHHIL TN D,

(2) RTAs (TRIPS Plus)

HIEHE 2 1 iE (RTAS) 121X, TRIPS i EDOFRBENE Z 2 DREDED HL5H (TRIPS
7'F A), BlZIE. TRIPS W EDMEH#ET 2200 IR U C. RIENED DRtk %
B2 DIREE G2 DFEND D CEFHEORENRZ 10423572 L),

* AM. Anderson and B. Razavi, supra note 3, pp.4-5. {3 L1731 - LT 5 D1E, TRIPS HiiE DR L ~L a8
BRAHEIZ IR E o720zt LT, KEE EU 2 IPR {R#EZ RSB 57201, RIS (BIT, HA) 2B\ T
B IPR R L~V A TR L2005 Th B,

° TRIPS Wi 1 4 170 : TINRENE, ZOWE s ERT 2, MWEE. ZOBEOBEICRK LD & 24
LT, ZOBEICBWTERINDIREL O ILHARRELENESICBWTER_T L2 N TE DN, 20
Ko B EaAbvy, MREZ, ENOER R OVEE LEOBITOHRPENCTZ OWEZ Ehiid 25 720D 24 72
FEERETHZENTED ],

O L [ERORIPERE & [ERSEE 5] (Mc, 2010 4F) 96-97 H,
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(3) HA (TRIPS Plus)

RTAsS [TRIPST' T Z | & FETH D HERIPRIEHLE Z25% 1T 2 D125 LT, HATITAFIZIPR
i % TIEL T 572D ORI ORENEDIV TV DR TR, HAIZSH < £ THEREMR
HAHE LIZRKTHY, IREMPE] OFIZIPREEOTIETINEARET DITRE
20, 7272, AL L - T, R R TH D THREWE] 2R A<REL, &E
%J\lmfi&ﬁémﬂ\éﬁxﬁﬁx%ﬁnﬁbﬁ“\ HBIMPEZ IR THREMPE] ITEHDHHD
H &V TRIPSIHHE FCHRHE S LD MM PE L U HIRERIFHZ LT T D, 2 DFEE,
HAIZES T 2 IPREEH# HRTAs & [AIERIC [TRIPS7Z 2] LiFand ',

LLEXY | FBREL~VUZEIT S IPR RERLEL LT 5 & |

TRIPS 13 <RTASURELNILAELY) = IIAURESEENLLY)
LT 2 LN TE D, INA ORHEIE, TIREMPE] OFIPADAWTZD, ZER7R IPR 20k
HLELETHD, M7, AL AN E ZEFTELSRESN TS, EWVI A
B L TIE, A OFEBUEZ RO MENH D (1hil),

72k, IPREREEHICEA L CIE, LT ORICHET DX ERH D, H 1S, —ITHA
hﬂm%771®%%&%£%ﬁmbfwé&iwamkioTﬁMD%m®@@$
ERRICED DD DD, ol 21X, HAR=A 2 FRUTEPA (2007 4F) 12503, 2
DO E E WTOWE & 23MEfik 9~ 2 85A121d, £ OAROIRIE I3 T, WTOWE DML
T5H] EHELTND S H 21, MBSO 1oL LT, BINAMESRKOS —#E
1 ZRITIUPEME (right to property) DFREE 2 E D TN 5, BRIN AFEERHIFT O S
[ DIRFER GUT T BEREN & D Z ERH LN EN TN D, 7272 L, FAFGD
PEREICBI LT, A% E RO ONTELME (fair balance) & U9 HIWTELHED IV &
oo, ERNCAEFZREWTS TS aEm 135 5 °,

2. FhEELAIL

IPROFEICE L Ci, EEREL~VTMA TRE L~V ORGM b ET 5, EREL
~YUZEWT, HAIKXTRIPS Y 7 A& BUET 5 H OO, WTO/DSB Tl G DRt « ML
o — ZFEIET D DI LT PNARDE: CITBLr — ANTEE L2V B TH D, LT,
NARERIC W THEM i 44 IS DR OREE (O FREME) ZRFTL X 9.

" Carlos M. Correa, “Investment Protection in Bilateral and Free Trade Agreements: Implications for the Granting of
Compulsory Licenses”, Michigan Journal of International Law, vol.26 (2004-2005), p.352 ; A.M. Anderson and B.
Razavi, supra note 3, pp.8-9.

8 HloMEL LT, AA=L—BIT22 %42, [ZOWMEDVIRBHES. MIMPEREDH#IZET 5
ZEEE T > THHFFIEDFE L T D OIS SHER 2E L, MO ESEERGEIC RS #55
RIS EDLHO LML TIRS RN,

O N NHERIFT 51T A HIBIBIAICBE U, S TR ARESSHO O PEMEIRAET: | HEAKE - FREEZENR
Z THURRORE - 54 - W /)—EU &7 o7 0Bl FE L aleet—] (2010 4E) 8-26 B,

10 Hezniz . WTO/DSB 12450 C WTO-TRIPS WK 34 oiLT- IPR HRITMHSHIFAET B8, ST S
IR EHEE MRS NTUINW RN EFES TV D,
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(1) WTO/DSB & IA Dtk

IPR# - DOAERIZ B L Cid, WTO/DSB & NAMEE CIIk O S THESN R BN D, 1
(2, WTOMGHLE CIEFHER DWTOMBEEICIRE S TE Y | IPRZEHF SR
ENEHOICRZAERE LG22, 77205, IPREEFEEORE (HEE) NN X
> TWTOSEFRDMTOIL D M DDIRIE S35, )7 AfFEL TIX, IPROMEFIREFE (i
¥) PHEFIREZBOERT DI EOTELTH (R Z2EDTEBY., RN TH
ThHoH M, F212, WTOMFEE TR I, HIE B, FREDO RN EHNE O R IED S &
NDHITIEE Y | BEREERDRD HAVTVAR, ZAUTK LT, NAMER Tl ERHE
AR (BEREHE) MWERIE SR TRY., RN TH Ch D,

(2) fpEfEEs

HA fh#R1T IPR ORI B W CTHBMERE W EE 2 BILA D, EBRIT HA fh#Eiz
FMREESNT-FRIIBD TENTH D (Lh, ERBRIEFZCICE -T2 — AT
72N, LR, BRI NA i (R OVERSPEFAER) ISR ES N FRER M LTI 9,

OXEZ /N4 (1994 F)

T ZBIIE, AEOZ N EEZRBD S ELHT-0OIC, BT X TRESILD Z /32
DNy r—VFRERIRL, 770 R4 (FE4) . @EY 27 FoR, it B4
H—7 4 N CRidT 2% (BR) 2R LT, KEX SaSthd, YsE %
i SN2 A, BfOREE (trademark) %Ny 7 —IZREHECTE <7 d & LT, 1994
45 H 10 HIZNAFTAEK 2 0 U CTHERICHTEE LTz, T, 7 # OFHEE 2SNAFTA
B (11 5) (281 DOV YS T 2@ THH EFELTVD 2, 72721,
AT LT, I Fhamdidtig 2 N aflliE S B LORBOBREZRET S &
HIWr L7z 72 b, HHIFE IR ENE ST, AFEOMPEIERE D T Eahznolz, 72
. 2001 FFZIE, BT FBIHHIZ Nap Ny r—IUFKRICBITDH T4 ) (light) <

[~A R (mild) EWVoTeRBDFEMNAEEILT 5 Z L 2B LD, TOEES. 7+
Uy 7Y 230, FRRE FERICIH Ofam 2 B L T\ 5,

@sShell =44 (2007 £F)
ICSIDffgRIATFES Nl E LT, v =/Lfaihett (Shell Petroleum) f=74 7 7 7 Bt

1 B A WhiteandR. J. Szczepanik, “Remedies Available Under Bilateral Investment Treaties for Breach of Intellectual
Property Rights”, Transnational Dispute Management, vol.6, issue 2 (2009), p.2.

L. Liberti, “Intellectual Property Rights in International Investment Agreements: An Overview”, Transnational Dispute
Management, vol.6, issue 2 (2009), p.27. 7235, AHFDFEHINZDVWTIE, LLFOICHKICEE LYY, Andrew Paul
Newcombe, “Regulatory Expropriation, Investment Protection and International Law: When Is Government Regulation
Expropriatory and When Should Compensation Be Paid?”, Thesis, Master of Laws, Graduate Department of Faculty of
Law, University of Toronto, 1999. Available at [http://ita.law.uvic.ca/documents/RegulatoryExpropriation.pdf].
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R B3 do B, A ST AL, Shell 7 /L — 7PN DShell Brands International#t: (5 o
4« o = L4 {HINaamloze Vennootschap®-23ft) & Shell Nicaragua S.AfL (=77 77 4k
¥) ©O24ETHY WEX, AT X==N T TTBITEMRILE LT, BAEORGES I
éhhki%bto%ﬁ777fi [ B 500 44 2SBURFIZ & L CHREIRE ISR+ D IHME

RIFFRZAEE LTV, 372 h, /S50 S 4 7-DBCPBERREE Y 1960 4F-AX
75> 5 70 4EfGICNemagon & W9 7T v R4 TTIRGES Lz, S TEIELZ (%U&%?% I, D
AR & U CRETIX 1979 FEABEELE STV D), RIEFRFATIL. =87 7 7 BUF
mﬁﬂ%ﬁ&(mmﬁﬂ“K;of4%£%mﬁﬁw@§%m%ﬁbghko$#$ﬁk
1%, 1978 FITERBRIEDIIEA K T Lz L FRE L, =07 7 7 BUFIZ X A IPROBAULE
ERIVHTHY | AFEEETRVMTATHY , HHESTHD L IR Lz, 5,
FENH S D LN Y FE RN L2728 (ICSIDIFEGHA 44 52) ., T
FElIAET L, ICSIDMEIEIC & BRI —YR STy,

@Signa =4

NAFTA 45 & LT, SignaS.A.v. Canada 2365, AxTady = r U v 7 3L
- Signa thid, FFEFFFOMMIER 258 5 1 T X BOF O E 2% LT, NAFTA 1105
RONEBPFREBRBEN Z FR L. (BREXDOIES 2R 2729 & F9&), TRIPS
WEDOFC LY | EERFOMELIMS 20 FICEE SNZ20, AFETYEEET
PRI SALTIR Y | FPECHIBNT T STV,

@MTS t#tE# (2010 &)

20104E 12 JJ 20 H, MW7 A=A Z VBURIZ LD T A & o AEILO@EEZ TET 5
720l B v 7 ORFHEREGESFEMTSEE (Mobile TeleSystems OJSC) 231CC (International
Chamber of Commerce) DPEIZF 2 TFE L7z (FIFFC, by A =A% UENOME
FRUTHAFEL T D), AHECIiE, 2005 4£(2, MTSHE, BCTI#E (Barash Communications
Technologies, Inc.: MTSH:OERT-24) BE WML Y A =A% VBEHOMT=HEE

(trilateral agreement) 7236k SAV TV, MTSEHENE, R 7 A =% D@ KE
ﬁmCWﬁ®?4ﬁyx®E¢%E’%LT#@@%%%ﬁof%%f“\ﬁ@%ﬁ%z

BIER L2 EFIRL TV D, ek, AMOERIZIT, nd T L by I A= 520
@ﬁ@in%~%%(ﬁX)ﬁi@%éo

3 Shell Brands International AG and Shell Nicaragua S.A. v. Republic of Nicaragua, ICSID Case No. ARB/06/14
(proceeding discontinued 12 March 2007).

4" Sonia Eduarda Franco Franco, et al. v. Dow Chemical, et al.

B ks, SHATET 2010412 A 20 HICKT 2 L HESTRY . HEER SN 00T Y 5 O
WoMhED & - 71 £ 9 TH%, “Ministry of Communications of Turkmenistan Suspends MTS’ Operations”,
[http:/Anww.mtsgsm.com/news/2010-12-21-28536/].
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(3) NA & [EEHEH

PLED X o1z, NAfPEEZFH LT IPR FEZLEEL LY E L7z (HAWIHIZL T
W5) FRIEIAGND OO, BEFE TIMEEEN T SN CTHENUHE SN -2M0T
RN, F 2T LUFTIE NA 2SFH SR WBEE BRI OWTRHBICRET L TR Z 9,

OHEE

EZ B CHARRE SN TOARWES CUTIAR S - T b INAFRSIENZT 5T
RWNGE) . ELEBIAMBEZFIHT S Z L TE R, T2, IARHLGETH- T
b, WlE. IPRERET 201 HEZ AEH TR, FAENORMEETH S, R,
IS R RO O RBIT OB A, IPRIDAIAB AT L E D720 B
ZAEZFHEF L L THAMEEZRA 2 DTN TH 2,

Q@EHhRA

IPR IZEHUFR] (BHIERR) ITIRL TBY | FRrEZHOLL LT, £< D IPR BEE
ZANEOENES L THRIWEZ 52 bivd, T, £ 626 IPR TG AEN
ORI LRSI TND, =& 21X, IPR OWHEFATfE (enforcement) % [EIPNEHIFTIZ H5E
TLEVIGANZNEEZIBND,

O@F

ICSID {h#&IFTFHEI 72458 & U CABIMEZ AT 5, EERMEF PRI, FEABRMENF
FeHI7e A U b & SDH0, WEMROGEIIFRONEMEANA B 572D, HEME
FERY S DALERIZ 1300 S 7200,

WIZ, NAMEICEH T 2805 OMER H 5, T7bbh, NAMEIZI T 28535
HIE LCTHERMETH Y, NAEKITANDAUTHEL DIERMIC) BIETHZ EE2E
RET 2, 2T LT, IPRIZBFIFFATIL, (FMEHERAAH S TLE D L E®RE R
I 7=8) ek FEIERGE  (preliminary injunctive relief) %354 27-, NATIHRH#E X
NERWEARAEL S T, Aok, ZoOMICB LT, NAMMEICI IR 24 & provisional
measures? FeNFAET 5 Z LI ET A2 0ERH 5,

@O[EIEHER]
EFRES DY FE FFICRERE) 1T, HENELTWDZ ENNTRDZ L2
DN THY | &0 b i BSOSO LW EFIZB W TIRZF OEm 2 —
Brlam< 75 8

6 B A Whiteand R. J. Szczepanik, supra note 11, p.10 ; L. Liberti, “Intellectual Property Rights in
International Investment Agreements: An Overview”, OECD Working Papers on International Investment, 2010/1, OECD
Publishing (2010), p.17.

" B.A Whiteand R. J. Szczepanik, supra note 11, p.10.
8 R MEBSMEE] (F13%, 2007 4F) 94 &,

_56_



OFREE

GREEIIT, NAMME TRFNR L ESND DT THIBREMPE] (tangible forms of
investments) CfESNTIHY ¥ MIEEE (IPR) NUADRENRTHDH LI Ao
W TOBREN L L T2, 72, 2L OUNATIL, THEEMPE] OFIZIPRBIE D 5
NTWBM, IPROERIZRMESERCITR T S Tunan 2,

. NA [ZHITE BB E{RE

TRIPS B/ ES° RTAs & E72 0 | A [ZHEDORESCHKE D HHLIZED 2 O THY . #H
HNECIRHE LRI D, E0 DA EEIED RO, AL K > THRENE R
7%, TZTUTFTH, IPRZHFICEETAIHETELS O NA IZHETH L 02 KE L X
50

1. Mg&BE) 24t

HAIZ, REIRTH D EEMPE] Z/K<RELTEY . IPRS [FEMPE] (investment)
ELUTIRERIR E ST D, LIS, BHEOIATIE, [HEME] OfRE L TIPRAE
BMPEIZEEND Z EDPFRSN TS, F21, —kic [EME] 13H 5w HIED

[EpE) (assets) EEZRIN TRV, AEEME (physical investments) & M &

(intangible investments) % X3 L T\ a2, §it- T, BEMPED EFE DI IPRISH
FHINZED LN TWRWESETH > T, EZAETERINZH D WD IPRBEEM
FEICEEND 2, 5 31T, IPRIIIZHEAHERINE N D720, AL X - TIEREmE
 TREMPE] FEOPICHET2H008H5 (HBIONAIZ X > THRHEXS TH HIPRD
NEIZR 25 2), FlZE, KERTABIT (2004 4F) O 1 50%, &M (investment)
OFE LCHRIC THRMEERE) 22307 LT 1 &(0). 71t 2, 380, #Falk
OENIEIZRE - TG S D FERIOHER] ) (licenses, authorizations, permits, and similar rights
conferred pursuant to domestic law) Z#&EMPEDHI & L THEIF T D (15:(9) ., £z, HifF
TF2 (technical process) & 759 2 5550 (RE=TE /131 ¥ BIT (1996 4F) 1 Z&(a)(iv)) «

¥ ys. Vadi, “Mapping Uncharted Waters: Intellectula Property Disputes With Public Health Elements in Investor-State
Avrbitration”, Transnational Dispute Management, vol.6, issue 2 (2009), p.6.

20 Liberti, supra note 16, p.17

2. Mendenhall, “Fair Treatment of Intellectual Property Rights under Bilateral Investment Treaties”, Transnational
Dispute Management, vol.6 (2009), p.11.

22 Carlos M. Correa, supra note 7, p.335, 339 ; B.A. White and R. J. Szczepanik, supra note 11, p.2 ; M.L. Seelig, “Can
Patent Revocation or Invalidation Constitute a Form of Expropriation ?”, Transnational Dispute Management, vol.6, issue
2 (2009), p.2.

2 IA O TG BEICHT S IPR OFEMABIENEZ M LI b0 & LTRO b ORHEThH S, Rachel
A. Lavery, “Coverage of Intellectual Property Rights in International investment Agreements: An Empirical Analysis of
Definitions in a Sample of Bilateral Investment Treaties and Free Trade Agreements”, Transnational Dispute Management,
vol.6, issue 2 (2009), p.1-49.
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7 o (EFTA=Y U HAR—UHIE 37 5%) . DiLA (goodwill) ZFEPEIC G H TV AIIA
LD, B, EERSK LT, SIS vaamid, 2R (trade secrets) PFEA
BAfE ¥ (undisclosed information) & L CERF#ESILTUW S (TRIPSHHE 39 52 H2), IPR% A
SHRFEL LD ET25G. IPRO FAEIIBIRIIFETH D Z L &2 RT 305 &2 AN TEL
Fnkwv B, TELFObDEEFLIPR] LI LFICLTELSbDELT, R Y=
U TTETBIT, FAY=AFBIT, HE=U VL FZBITRENRH D),

FROL I, NALED TEEME | (TTREICA S BRESITODA, HA L, IPRIT [
BUE] O—fFlE LTORSNTNDHDOTHY, IPRINFIC BEEMIE] 14T 5 &1
R0, #E37UT. A (BEDICSIDSGK) (2815 THREMPE] PEDOMLOZN: 2
TR D D, BT, IEOUAMERIFICIE HREMPE] & B i 2N R 5h
% (FEREpEphysical assetsiZ DWW T DOREEMPENEZTRD D E WO R H D), FEERIZ,
P AEMEOPIWIEENE L U Cix, OfTEIE72IXEFEO—ERE O, O&FECHY D—
EREOHAME @I v b A FO—EREOFEME Q—ERED Y R D5 &1,
OFEZ NEDORFRBEA~O—EREDOERR, LWV ERELEET DL IITR>TN5D,
L5, Z 0L ICEEMEBLSZ MM 2R H L 00, ZofihSiic [HEM
FE] OFIZMMEITE D 2 OMOMERIIHERTTIRIC K> TEDICHET 5 L 9
IRPEE D& OTIHR | JFRIBIC R E 2 AT 5, QB PEMED FLHIR 72 & pERAT A 4
AT DT LIFERNMER, BEAMALDEIEHECEEHE A -2 D 2 PR 2 MR D3 721
UL, BEFIIMENRREEED 2 LN TE R, OREFIIEEZ R E, B8k, R,
(e, SEf, (RET H20, RERNRRENZ Iy hAY MB3ROBND, @b LD
REDHIFTAMENL, HEHZRD LI TWRWE =F )N OEREINDERICHE IS LTy
%5, OMBIMEEIT, BFEREOMIEZE U CREZ AEORERBEZEST D 2, £,
BEORGARFET D I EBRGITR D0, HWERRDBESI D, OOBEMEMFICE
L CliX, Patrick Mitchell 5544 Ci3oril LT O 2R X SRIRE & 7o o 7223, PRSI, &
Z NE ORI E~OE MK (contribution to the economic development of the host State) &9
FREZ B L2 BT, FBAICSIDSRFI 25 5k ) L ZAD THREMPE] 12544 L7
WEHIE L7z %, Aeds, SaliniT A b ZBR L7z Salinifh e 1L, OB E = AEORGH L
F~OEBROHBIBEE L T, RO L DT TN D, By a ORERIBITR D A
KOBEBRIIIER S NS0, 1EEAEDOETIE, A v 7 78RIIEF UTAMEIIC X
S THEMINDRETEHITEY T D, AMECHEE 2o o @l BN ARICE T 21372
EVD RITITZE A EFDIRRVETH D, &EIC, A2V T [HIZASalinift:] 1%,
T SN DVERICBIE L€, #EAZAENC ) oAU 5 2 L b rRETH 72 7, fh

% JD. Mortenson, “Intellectual Property as Transnational Investment: Some Preliminary Observations”, Transnational
Dispute Management, vol.6 (2009), p.7.

% JD. Mortenson, supra note 24, p.9.

%8 Ppatrick Mitchell v. Democratic Republic of the Congo, ICSID Case No. ARB/99/7, Decision on the Application for
Annulment of the Award (1 November 2006), para.29.

21 Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom of Morocco, ICSID Case No.ARB/00/4, Decision of
Jurisdiction (23 July 2001), para.57.
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FHEIC LT, A v 7 TR DB ZAEOREREICERNT S LW oIz T, /
TN O Z AR D &V ) BRI LTV D,

RO X 21z, FAIIZ IPRICEE M FEVENTRD HALD IOV T OERFEITAE TR0
M, ST, WODREEND [HEMPE) HEEST 200, L) GRS D (&
EMPEORSIRIOME) . R, Ak, IPRIIFEZAE (OEWNE) [2BW RO LA
% MR THDHID, A EOBREMENZ ST 572013 %D/ — RAVBFE
T2,

Q7 FE2viavglA

FLIT, NAIZ Z o T, BERRTH Tz - TREZ AEOENEICHE S TRRYLSILD
L EBREMENEOELE T2 H00RH S (7 K v a »ZRIE admission clause), 7=
LR AAR=T 1 U B EPATA S(e)(vi)HIE, EBOlE (LIF. I Th-o T, KHf
KEOESIZEY 5Exbnd b0 & HEEME) L LTROTWS 2, £z, AR=
X A EPA (2007 4F) 91 Z&()(ii)(BB)HIL, [FIIMPE T > T, ZDRIMN THEE N TH
NDHRIEOESIZE > TROHDH H O] (intellectual property rights as recognised by the
laws and regulations of the Party in whose Area the investment is made) 7% [&&MPE] TH D
EHELTWD, £/, KA YModel BIT (2008 4F) 2 5%, I&#f9ENL, [+ BEO
BTN > CTYRPEEMPEZ RO 21T UL 72 5720 ) (Each Contracting State shall [...]
admit such investments in accordance with its legislation) & }7EL T\ %, ZiLHDOSREN
boYE. NATHRESND REMPE] (THREZAEDENE L THRO b 7ZIPRIZHR
EIND RRFHEOEEG Thiu, FRrtiEzITO, RE - BRaFitbo), 20l
W, FEZAEDOEWNES ETIPRZHIRIIC LER L TWRNGE | RICEREFRA
EIZBW TR S NS DIPRTH 72 & LTH, A EOENRZIT S, 723,
T RIvva URE (ENEEN) PMHELRWES ThoTh, IPRIZJFEAIE L TR
M E 2 A9 520 (BHIERFERD) 2, SEEMEEZ2 #5570, RE®Z
AEENEFICBWTHEIMELEN TWA ZEZ2ETH LW ERLH S D,

)7 T. BLEDOSGS &3z, ENE ORI 25 S TR IPRIZOWT H R
BMEMEARDD NA B ROND, Thbb, 7 Iy ar - LYLE TR, filZiE,
RIZEFAEDTRD BV TV ZRWREIICOWT b TG RE | 2380 5 1A 3MFEIET 5,
KE=2 %~ A 71 BIT © I-1 F@)(iV)IE. 5772588 54525 %8 (patentable inventions)
EUREMRE LTS, £z, RAV=~UL—BIT Tix, FMEEZ 520N TWE0E
DATH DD BT, FARAOEER R OfnEfe] DREFRE ST, 2ok, &
B AEDOENE LD IPR RHE L~ BMERWGE (IPR OERSHFE TR Th 5

B Zofc b, A FOREE Lz NA R, 85, [Zh 2 oRHE o B 2 Bl > 72 IPR) Z{RitEkt%
ELTWD, Flo, A Y=L/ UBITRRE=LN U BIT Th, EWE EEEICED G2 IPR £ )
IR Z T T 5,

2% Carlos M. Correa, supra note 7, p.340.

0 ML Seelig, supra note 22, p.3.
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e AT, ERo X Hic, KVIAWGEIFHZRENG LT 5L TREL 2 &R
BHELUVY,

ORI E M

HATIE, ZbEbIRENGE D REMPE] 1TREZ AEDBEBNIHFEET 5 2
ENEEESNTWD, #HilziE, HAR=ZAEPA (2007 4F) 90 5c 1 HH(b) T kv, %4i%
Wi T4EE— 5 OFFOE O KIRNIZ S D it 5 OFERIE OB ZOREMIE] 1 S
N5, B, WEOAFMEL B2V | IPRICITHEGIEKI DL LRV (=IPROE
S\ Eextra-territoriality) , 1l 21X, AEOatE 3 EVEMELH T2 ZEWICES L T, BEFAAN
WSROI AT > 1o, aftDIPREZZEFE T2 Z L1705 703, aftth BIE T HE3E1E
FaATo TORWIEAIZIE, attl3BEWIZ TBEEME)] 26325 2 L1 beuy,

2. BfTER (performance requirement) M1k

—MREI72 NIA TlE, TEFFAIBEFECE ORORETEENCEE L T, Bz —o 1 -

a T YO E WS T REEDBITER (PR: performance requirement) % %% (9% 510

(PR ELIEHIE) 358T B D, IPR Irie & OFIFRTIL, ZEIE S D JBITESR OB & LT Tk
itz (transfer of technology) DELR N E ENHLEE N L, T2 & 21X, HERE & (2002
) 94 1L, TWTFhofE S, B E OIS TS ORFKIE O REFZ D HE
K OSEEEI 21T 9 &b & LT, IROBRZFR L UTE L Tide b2y & Le BT,
() HIZBWT MROWTNIDOEE EFRAED, Hifi, JE T2 OO ER R Z B
E DN D BARNSUTENE OO T S Z L) LanTnd, T72bb, %
WRBHRZ GRS & L TR T A Z L3 E &N s, 7ok, () HTHS N STV D
Yty (HANBIRZBLR LIFD56) Lid, BLFD 25 TH D, (i) ZERA, BAEDIEMIC
PR RO E & U CRIEEHIET, 1TEEPT XIS LRI Lo TR S UTRH S D
Yrtr. KO (i) ZERAY, WTO-TRIPS HhiEIZ S L2RWIFIE TI T 2 HIBIFT A MEDFEHRIC
9254, THDH, 2B, H=V U HR—/L EPA EFKETYH, BITESRE O PICH
BHRESR OEEIE N Z ENTWD, E£72, KEET/V BIT (2004 4F) 8 SRANEITERELE
HELZR T TR, 2OHRTYH, SR L KO DJEITERDBIRICE LS TN D, T
72, TRFEDOH, APEERE ) IXE OMOMPER A B [EHFESNIC W D2 F BT 5
72812 (to transfer a particular technology, a production process, or other proprietary knowledge to
a person in its territory) . [ & 2>DER 2 BRERE ITFRE L. & 2 WM B 2D T 208 A
g9 % Z &) (impose or enforce any requirement or enforce any commitment or undertaking)
WET LTS (85 1H(®),
3. WA LHE

Uiz 1E, 7 Model BIT (2006 4F) 2 Z&i3vk o & 5 \o#iE LT %, “Each Contracting Party shall promote
and admit on its territory and in its maritime area, in accordance with its legislation and with the provisions of this
Agreement, investments made by nationals or companies of the other Contracting Party.”
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IPRZZEIZE L THROLMEE 22501, IPR DY (revocation, invalidation, annulment)
VIR (forfeiture) 23U (expropriation) (Zi%X43 250>, & 2 W XU GHEE: % 5k
2T ENENI S TH D,

OURFAER S (RHHERTTH)

IPR BUHAMHIZEZ S T2 D E0MCB L CTid, &2 AEOBIHIFERR & OBIfR Cigam
N VFL, T77bb, FEZAEML, BEEMNEICET S IPREOHWNIEE O
BB T 2 HIHIHERR (regulatory powers) T 5728, IPR OEIHITIVAIZEEY L&
FTETLHIRMAH D, bbb, IPR OREMEMIIRE S AFEES ETRO G-
D CROLNLTD, BENES EOMERZ K- 7 B CREMBEMNEZERT 5 LV I FR
Thb, ., —FE, BEZAEES EO IPR NGRS SUE, A _EOREHPENE
(RONA EOURGE) 3B 6D Z Ll b2, ZhEBETE, (ENE LR
Mib-oT=L LTH) NA EOAIZ/ARD LifSnb,

QFIEM%

W WA DM EEME DR EZ NE~OBIR EfiF S DA, ZOMIZE L TIPR
(FRICRFF) OBAITEREET 5, EWIHDH, IPROIUIIZE LTI, %%Lt%
A (IPR) 1ZBIL T, BEZAE~DOHERBIEREZ1T ) ;RT X720 BTH D, FilZiE
R BOH U256, FrrHER OMERITIHIR T 223, MEZMER D g 2 A LE %zim“é
ﬁf@ﬁwoﬁoi|m@%§mow1mﬂﬁﬁﬂﬁj%z%ﬁé@il%f%éﬁ\
MR ) 1ZEUED EE 255 2, Waste ManagementFHf: ke Tlakd &
INTBRHNTND, [THEVH B MEDHIFE (taking) Th D, -] EERIMFEDOBER
RHE, HHWVITMEDOHELZEC TWRN-STZHELHEM, MEICKTEETH
0. FrEE ORI X5 2 EIRICT 2 X 5 BB TH D ¥,

@sR#lEFaE (GREIEMEHE)

IPROLA & OB TR OB E 2200, IPRO [5G (R A
compulsory license) T2 *, HrFFRIHOMEAICIIFHES OFFEN VL 72508, —
TESAE T CREFMER OFFE 21572 < THRFFIY (Bl ZIXESEM) 2T 2HEF % 55

2 M.L. Seelig, supra note 22, p.8.
® Waste Management, Inc. v. United Mexican States, ICSID Case No. ARB (AF)/00/3, Award (30 April 2004), para.143.
34&%'mwﬁ%zm*ifﬁﬁﬁmjkwoﬁ&%%wfk&fF%ﬁ%%®ﬁﬁ%ﬁfbkw%ﬁ@ﬁ
GO (BUFFIZ L2 UIBIFIC L VR SN E =FIC L 25T ) EHEL TS, 22
T, MRHFFEL TR oMBEIEE T, TR ) i [9REIFFSE) & [BUFH#EA) (government use)
OBINEEND, M7, WEED NATIE, HEHFFEE] &0 HEOHRPHO LI TSR, Tl TE
FHER ] WNEEhD LfifShTu\b, C.M. Correa, “Intellectual Property Rights as an Investment: Options for
Developing Countries”, Transnational Dispute Management, vol.6, issue 2 (2009), p.12.
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=HITROL5EN DD (TRIPSHE 31 & M), & A0, HRIZHEGIFFHILIPR (0
PefttE) 2 K& <IBETIHLOTH D720, ALD NIV TS T DERARE W (8
FIFFREICEE U O - & i, sbFE SUIXBURFEH (government use) 130 EE i
72 KEC Lo THIONTELL W HTHD ®), ek, MWHFFEIIIPRERET S
LD THLN, FFHEOBIRCHELIT O O TR, Tlebb, TRilFFH IR
OYEEEEZR D> b OTHY HeiEoFisy) *, TERA] L3 by, 7720,
SRR 2N R e 32 L oI (de facto expropriation) (Zi%X44 % mlEEMEIT 4012
H5 Y,

OmfEE#

SRHIFFEENA EOEENNCEZ S T 20 G 0NIB L TR, BofEAITIZNA Lo
EE AT T EE WD HRMEE 72D, ZORTHEE 220013, [HRFEEH
i) &SR SFEORR (/) Th o, TRIPSHHE EomHIFFEIZE L Ci%, TRIPS
WhiE 31 S&(h)XEAY RN ICOWTIRO XD IHET D, [FFetORRFEHIMEZ =& L .
FEHERE 1X, 2 OGAIZBT 2RUUTIE T4 223 2 75 5 | (the right holder shall be
paid adequate remuneration in the circumstances of each case, taking into account the economic
value of the authorization.), Z#UZxt L C. UHAMERUEZBE LT, HAIZ—#&IZ [/ VLE
X (Hull Formula) ZMHWTEY, HGE T4 TEZeH4E]  (prompt, adequate and
effective compensation) DXIANEER LTS %, Z 2T, SREIFFAEHIN & IS5 L
EDOR/NBERARIEE 72 503, ZOREZ—IKAY - IRIISGR U5 DIERRETH 5, H1
(2. TRIPSHAE 1> @Y 70l <> TREFEHMIE] 2o\ Tid, —UIERPRIT bh
TNz, WERARPIETZ2 D T2 ¥, 5§ 210, MEIFEMAAT 5 AT, IPRO [
VRN AR RET D ONKREE R -0 TH D,

G®@ERFISr (TRIPS 144)

NADHIZIX, TRIPSHE EOTRHIEMSIE (TRIPSHE 31 4%) OEBMEAED 56 D
b, Lo X oIz, BHE ONATIIIUHEHHE & NHMERYE (Hull Formula) 723
BT ONTVDER, BEHFFHFOSGAIIINOOREERZBEH L nHr0Ths, i
%1%, K[EModel BIT (2004 4F) 1%, 6 S CUURAMIEZEMZHEL TV D23, 655 T
i%. [TRIPSHEIZHI> TIPRIZES L CTH 2 B ABRHIFFREICIL, ARG WUH & E) 1%
WA I, 72, IPROBGH, $lRSUFARRIZOWTIE, TRIPSHEICEET SR Y

C.M. Correa, supra note 34, p.4.

Carlos M. Correa, supra note 7, p.348.

L. Liberti, supra note 12, p.16.

NA DU IMEREC B U ClE, ERK TiE & BHE ) /Nrigin TEER R G i E—hEl & 2EmRE] (=

BE, 2010 ) 197-199 HAE 2,

39
40

L. Liberti, supra note 12, p.21.
C.M. Correa, supra note 34, p.10. H&HlFF4 (EHIFEMME) OIBUNFEH O 8812 L 2 3HASHIL, @FEILT

A B AL S THN—ENLEEMOMBGEHIBICET ShD a1 ¥ U 7 BRI L TR Sh 2,
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TAZITEA SNV EHELTEBY . NA O AMEREOB A IIHER ST
%o EBHZ, KE=FVFTA10.9 & 2 HITNHMEZEFZBE LT\ 5 23, [ 5T,
NPRIZBAE L CTH % G BREIFTFEOFART T, TRIPSHHEIZHES T 2 b DITiE, RS
A SN ERETD Y ZROOBENSH DA, TRIPSHE 31 RkICAE L5
FIFFREI B U I AENCIXNA EOIHMERS (O VERITHEES < @O HIE
) DSFRINR, 72721, TRIPSHHE 31 SRICHIE S AUT2 B A 7o S 22V il FEhE 12
B L Ci%, TRIPSHEDER 2T 5 L FRHC, NADEK Z bR+ 5 2,

4. #HBEH

EREDRESIAITMA T, Z< D NA TIHEREZAENIK LT, HEMECET 55D
7 (treatment) FH AR L TV 5D, 5112, WNERFAE (NT: national treatment) Tk 5,
723, TRIPS i Tlid, NERMEREZHIELSD B5). IPRIREDHSIIZIT HIL
TWHA B 1I) NAIZIEZ O LIZBISMIFED DAL TV RW, 55 2 12 dc =i (MFN:
most favored treatment) T& 5, TRIPS fE TixZ < OHISBED LTS (45), H3
(2. ANIEME4EE (FET: fair and equitable treatment) T 0, 1A ETlE, K< EEFHD [1E
AR 2T 2 ZEPESNTWS, BERMICIIENTR., ENE, ITETRO
AREAMERL—EMEDOKINE WS To m BB R E Shvd, TvH OFFESRIEL, IPR (2R
57, N EEMPEICH T DREDFHEZERT 5D TH Y, HRIBD L HIZ, IPR 2K
DIGHIER L Th, BEF L OREMERED - DI L2 TeEEEZ A L T b,

5. TR RELRE

NATPETIX, WEZ D REZ AE LRI FE LT 9 720 KEZ ABRNOFLAD
1TAZEXGRE UTRERIFIRE LSRRV, 72720, 29 LELEAETH-TH, HAIZXL > T
P&z NED [5ear/o 5 L 0] (FPS: full protection and security) % 5-%2 5 %54 H1 5
ZLEEDDG AN D, BEFHONFL, SHIRIMNENRERETH D HHEOE
] (due diligence) Z#h 9 FHLMESNT WD, 72L& 21T, 2004 FKEETABITD 5 5

(BB HEMinimum Standard of Treatment) 1 ZEIC JAUIE, (&4 F# 1L, AEMERRE
K OGERIRHE L RE A 50, HEEBREE - Tl EMREIC B 2 R T U 72
V] (Each Party shall accord to covered investments treatment in accordance with customary

L Article 5: “This Article does not apply to the issuance of compulsory licenses granted in relation to intellectual property
rights in accordance with the TRIPS Agreement, or to the revocation, limitation, or creation of intellectual property rights,
to the extent that such issuance, revocation, limitation, or creation is consistent with the TRIPS Agreement.”

%2« 5 This Article does not apply to the issuance of compulsory licenses granted in relation to intellectual property rights
in accordance with the TRIPS Agreement, or to the revocation, limitation, or creation of intellectual property rights, to the
extent that such revocation, limitation, or creation is consistent with Chapter Seventeen (Intellectual Property Rights).”

2. Mendenhall, “Fair Treatment of Intellectual Property Rights Under Bilateral Investment Treaties”, Transnational
Dispute Management, vol.6, issue 2 (2009), p.19.
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international law, including fair and equitable treatment and full protection and security.) & HlE L
72 BT 2 Hb) TR, Tee/efri# L OriE] 13, EEERRETERSN D L-YLOF B R
W25 RSN ERICERT D) LED D (“full protection and security” requires each
Party to provide the level of police protection required under customary international law.) , IAIZ35
WTCZOFREN DL, BEZAETIIRL AR MEORA (FMEZH) (&> THHEA
BEFZDIPROZEITHDIAE LTZHETH- T, TORICEEZ AEIEY) 2 LML
AL HRVE D REGITIE A LD TERRGE L IR BEOBERKNPAEL D Z L1k
Do 78E. FPSEHII —EREDEERB L HKEZANEIZRT O THY . EFELSOAT
HEN L DB T 55 05 EENLREUTEL AT 535 (BisEM) %k
THOTIEARN M,

6. EEDHH

EEHEEEE CAEIGSE IOV T, ZEREFICEETIMNERD L -0 (Hi
SRR L TV THRFIERIVNE W) | NATIEEEBERO HHAMRE I TV D,
Bl Z1E, NAFTA 1109 SRI3KD K H ITHE L T\ D, TH56OENL, B EfERMNIZSH Hitho
FAIE O BB Z OREMEIZRET 5 H L5 BHR (all transfers) 23 HIZHEH; 72 < 1Tl
52 EERDRTIUER BN, M B ILEENLHDELT, (@ rA VI T
+ 44 (royalty payments) <CHAfrZBD (technical assistance) 2MEE STV 5, - T, IA
DOHIZES HBBENFET 256 EZ AENENES CREGHIH 21T - 72858121,
BHNAITERT D Z L1285,

7. TRIPS 4%

IPR PRFEIZBI L CId, TRIPS W FEZERBIENEOAET D (Zeds, IUH & DEf%
T TRIPS BIABRD SNDHEENHH Z Lix bR LB ThD), NERMEREL <
DFSL (3 5R). FEEFERERE L ZOFBERR 4 5. MBBOwARN (655, il
PRI BLER) ThoD, ZHHLOHEIL. NAIZBIT2EENRE (WNERAEESHEEER
Fpf) L EETDESNREV, 2T, TRIPS WHiE EOMRHEILAELE IIA (HEAT 570
2y HAIZBWCHEEMIZ TRIPS EICS L END Z ENE0,

(1) RERfE - REEFEDHI5

* Ronald S. Lauder v. Czech Republic, UNCITRAL, Award (3 September 2001), para.308 : “the Treaty does not oblige t
he Parties to protect foreign investment against any possible loss of value caused by persons whose acts could not be
attributed to the State. Such protection would indeed amount to strict liability, which can not be imposed to a State absent
any specific provision in the Treaty”.

Article 1109: “Each Party shall permit all transfers relating to an investment of an investor of another Party in the
territory of the Party to be made freely and without delay”.
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— I DA ITFREFICHT T2 NERARE (NT) & RAEEEE (MFN) OFRE2RE%
AENCGERL TS, ftids, TRIPS Wi b NERFFEEE 3 5 LAEEMMHEE (4
) EHEL TSI IA & TRIPS WE OBMRNI-E & 22 525 A 12 L > Tk TRIPS
WELOFBENEEZDOEFEATLILORD D, 12& 21E, KEETT/VBIT (2004 4F)
144 1%, 135 (NWEERMAAESH) & 4% (AEEFREZ) X, TRIPS WHiE 3,4,5 5
WCHESID KO, FIE 3 53T 4 FOFBIIHTT D415 2\ I RBRICE £
ALDHEEICK LTI sz EHET 5, 29 LT, TRIPS #iE D NT & MFN
DOBANBEDN NAITEAShD Z L1725, FEBEIC, KE=7/L277 A BIT (2005 4)
ILKEETVBIT ZEALTREE 2> TEBY (1445, REEOHREX, BAR=VH
R—/LEPA (2007 4F) 86 5P HAR=A > K7 EPAB4A8 RiZH R.H D,

(2) SRHIEFA

TRIPS WhiEl%, — 7 CEIMMPEREDO IR L B & LoD, FISMARIRBLIZ ISV TR
PEMEZ IR T2 2 L RO TN D, ZDORERIS T58EIFFH#7] (compulsory licensing) T
% (TRIPS i 31 5%), Ak, KM OM RICIIFHESE OFFE 2 BT 50, — &
DT CTREFHER OFFED 72 < THRFFFFRI (B2 IXESKNR) 263 2 HEF 25 =
FIZD D Z LN TE D, TRIPS Wi EOSRHIFFREHIEIL NA IZH REREEEL 52T
BY ., WHIFEEOLEEIL NA LOBITEREEOFINEZRD D DD D, T2& 21X,
KEET L BIT (2004 ) 8 SIFEITERELILHETH DA, FSK 3 (b) TiE, 1Y
FEN TRIPS fHE 31 RIZE DWW CTHIMEEMEDOH AT T 5546, [] 85 LIH()
WA SNV ERET D, bbb, TRIPS i 31 5 GREIFFE) ([CEA &
DEe. WESZ ANEDBITERE UTHEHIMBIEZ KD H Z L0580 b5, REROBE
I3, BAR=~ R4 BIT (2003 4F) 4 S0 HAR=[E BIT, IHIZ, HAR=V U HHR—V
EPA 75 SR ()ICR B D, ZHD A Tk, TRIPS & O MBI pEMERE L ~L
Z NAICEZEMIZEAL LD & LTWD, KT, ®BEFFREOSEIE NA EOXEAFH|T
B OIVHMERE NGRS D Z L2 b7 (Bl EFM D AL, BEH
PEORE IR EES BB B 5,

UEDE ST, NA X IPR % [H&EMME] EAled 2 LIlck b, @ OREMpERE &
A ULRGEZ IPRICH 52D ZENAEETH D, S HIT, HAIZBWT—EICED BT
WD ILHE RS, SHARERFE, FPS #5. & HHREEBEZH WD Z LIZLD | IPR
RAEZ I D Z LI REETH D, T, Bk X912, IPREREIZES L TIL TRIPS
BISMREP A SN DBINZNTZD . IPR B —HURE SN D 0G0 K, B HE G A
END A OBERNRIKAFT 5, IHIT, Hx D A BUEZEHA T 2BRICHBEE 725D
NEREOBRIIEETH Y . —HET, SZERZRFIRIMEEMEDS A M CafERICRE S
55 LHERTT B 2 LIXTERY, ZOREUTF TR LE I,

V. EAFIORE
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%112, DA X IPR OFRGEICKE S FETHREEZA L TWDL L0, EREIZAET T
WD T ER LT NA D3I PE 2 BOREICORGE LIS 2 DS 0 DWW CHIERM 7 G 2
g%, &b, BLBRETIE IP B U7 fpERE BINTEE L 2o, BRI 725N
el O NA ORFEFFRICEE U QAR e 3% o bk > Tnd, 5212, BIfE, AR
BEDINIAPERE T DR EFEPRLN 72 M & 72> T DR EEEEE I LT, (&
WD X MDA NA ICK > TUE LGS Db E 4 &H5H0) BEFO H R G IR#
Wi (1988 4E52-4, . 1989 4E%6%h) 1Z A BIT TH ¥ | IPR RIS NTRANR D 5,
A& HE Tk, [EEMEE] ([CEAMPEMEDN G TR0 . [REFTHE, PHEEME, = 2EH
DAL PP —E A « ~— 7 2T BHER|Z O TEFTAMEE QNS ) TN (2 D4
Fl MEERGE STV D 15, 7220, BEMER, [BEMEITREORSRICE
WCYEEM T OFIIE [FFIE] OFFIEOIESICE-> T B SNZbOICR bt (A 1
%) BRHOENTEE L [BURIESICE-> TN 756 2% 1D, T7bbh, HEOK
SEERPE I, PEEMNES OB AT 5 Z 81k D, S5, Rl EDRKORE AL,
INHAIEFE R OSEEITHERIC L D A PEMAFERRD LTV RVETH D (115K
2),

1. HEAS A o H—DMEERR

FEENETIE. PEARLEDO T A ¥ 2Z8KIOBA L. TEANENEAOEDT A &
VAFHIDBE T, TA o —DFH - FENRR D (BEOHFNELRESNLTND) S,
AT LR EZRANEC L > THASN TV DS, %ET THimHAE BRG] 12Xk - Tl
BINTEBY, #EOFLZBNWTIA B —DOREDEIHKIC (ENOL-ULT) BES
nNTW5, Thbb, OFA b —ITHEMRESEN DY (EEEH 24 5 1H), 74
YU —NT A B RO R L 725 HOOHEMIZE L THER 2 A9 5 2 & 2RET 5
FEHEEAY, QFE-EHENOREFRBERESNIZGAIC, T4 P—nI1 kv —IC
WhL, EZHRT 28508355 (F245%2H), @FA v —Ic L rEMOEMIC
NS = F OMERIZEE LIS, T4 2o —ICBINEL S (A 24435 Y, 7ok,
FIEANF DT A & ZZBKIOBE . B9 353 5T b RO BTN LTV 523,
Y EZ ORI L - THIIR « RN TTHETH D, DT A o —IC LD EHF D=
(REF%H (1 254%), 7035, WAl bIc B LTI, 586005 349 S BT & [RE D 375 0381
EINTND,

O TR RS ] SEE (Fak 21 ) (010452 1) 172 5, o35, WIEEABICH L CRIE L 2
L0, HEE TEEICLL5E0] BELUTWALNRGENE WS B THDLA, HifilH ANEHLEIn % s LT
WHDIE, AEABEEFZ ENEE (FEAN) OO THD 20, FFELE, EFEICL 25N ELTND &
fRsN5,

T e ORZAOEENDIE. TA R —OAERKE VRSN D, FHFES - BRI S5 M
TA B —DETRAMIBETH Y, FEHEEE O - RO SEHS TORBUIZHONTIE, T4 —D
FMERE L AT LEBHIC 5505 Th B, TEAIE— + WS - HRILS [e%RsE0ER] (76
HFEEWS. 2008 4E) 197 H,
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UEDE YT, 9748 AZHIOKREIZBE LT, AAEANT A B — GHEAKES)
ZIEFEANT A B — (NERERER) L UINERESLOEESHEE LN TN D,
T T, WA LIS 1A PMEEZT B CONERMABER 2 EH TV AHAICIE, Mk
BHIGERT 5, 7272 L, BATO 0P REREE (1988 4F) T, WERHRICHT
REEASRY (341 CNERMEEE 642 EDLATNS LOD, BER
LT ST EEARERT 2402 2EHAICIEE Y . NERMABEEITED DT
A, S, FROEIRT FI v a v RE 14@). 251 RbsL L, hEERN
TR SN RIBET L TREMTE) PR LNARND, EERIEONIGER
ERLE LT NAER 2 LT 5 2 LIXREECH 5,

2. BREROFRIEE (EHHBEER)

FETIE, FEERICE L) AMEEAR 100% DR IARD b TE 5T, A
EDOFBANINERE Bl SN D72, HE/S— M — L@ U CIPRiT 2 Hiiis
MRS D) LWV R E T TWD, T, FETIE DiE ) OVERFED HE RN
100%) DOFENEMIRERMESN-OoH D OO0, E | FRLIRE 2 EMHIIFw L C
B, SRS HEk (2007 45 12 A 1 BHEfT « IE) 23 pE#E OfilR2ERE &
EILEMAFRE LT D, [ EETIL, S raii& o sErEiT IMEnhka 351 ) [HiIFR%H 87 F&
MERIE 40 F) IS NTRY ©, BEOEETIZZ LZ L E) AR bt 4
EEE] BRI 25215700, 7o & 23, BILEDS A, A RaRE o THIR) & LT,
Ok, D72 RO, BIRIZOW TR THRERIOR Y KL . @EM A OBRE, B
X TE7. AECRE], Lot BATHD, £/, FIUERILZETH, ROLGEIISRGHE
EN 2L &b, QX T ATy TRV TT U, 8, TUFEy, HAaOHE, B,
Of TEORE, B, 3L, OBSEIMORE, B, L, 69 - A1EICRE] &
X PG L PAGTEDOHLEZRD D Z L &2t6T, [HERMIOR N LIk, sheaka
1Yy MIBTLHEAFREE ORELROGED 51% L EThHHZ L atad, HE
ORIy L) L IE, AEIRE 7 1Y =7 MRl 5 PERERE & ORE RO S
FARAERFEEE DO NWTNNOEE RE B D Z L &R, Uk Hic, KrEZERic
BOWTE, WEREOBRINZLZLROLNTE LT, HBHICI >k, [HER[IOR
KAL) FEHET 50% ARl DR TOS A LDGERD LAV TRV, 728, 4 v RIZBWTH4t
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M. Sornarajah, The International Law on Foreign Investment (2™ ed., Cambridge U.P., 2004), p.325. 7235, HEEAT
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V. 8hYI

51 Us.-Panama BIT (1982), Article 1 () : “ “return” means an amount derived from or associated with an investment,
including profit; dividend; interest; capital gain; royalty payment; management, technical assistance or other fee; and
return in kind.”

ZOEPORIE S LT, AEERERE (0024F) 14 () TUL. (PEE, BE. SREEBORKIE, %
VEME, R, BEAOLRR, JFHEMER R LR PE A FR K OBIR STl % & e 2 1T #E
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patents, trade names, indications of source or appellations of origin, and undisclosed information) % [F&&EMPE] & L
7ol BT, (h) HIZRBWT, REMPEICIT, BEMENOAET DA, Frio, FlEE. Fl+. ERFE,
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1. BRRERERE (1988 £)
LIS

ZoWEOREM E, (1) [EEME) &3, —HFOMKEOERUISHIT L G o
FEAIE D FEIIZ BN T, E DRFRUZ IV TY AT OFFIE OETITHE> T, T
ZHIUSGER LW TERE DR L SNARD b DEETeT X COFEOEEZ VD, (d)
FFarhE, ROtTAE. BEMOLMRME OV —E R « ~— 7 (T 2R O TEFT A HE
N/ 7T BT D4R,

For the purposes of the present Agreement: (1) The term “investments” comprises every kind
of asset used as investment by nationals or companies of one Contracting Party within the
territory of the other Contracting Party in accordance with, or not in violation of the laws and
regulations of the latter contracting Party at the time of investment, including: (d) patents of
invention, rights with respect to trade marks, trade names, service marks and any other industrial
property, and rights with respect to know-how;

%25

FAREAIENT, B EOFEENIZIBW T, T ORIEDERLE OS2 HEE TE
LRV L, 2o, HEOBRESIHE S T T 2, 2. WTho—HOkEKIEOE
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Bl ANEOHAR % T 1812, Bl A Brh—L T4 v —id. A EAHEOFH

IZHEV, Z DOHEAMTOMKGHEFIC O\ THET 5 Z &N TE 5,

4. TRIPS %
Article 31: Other Use Without Authorization of the Right Holder
Where the law of a Member allows for other use of the subject matter of a patent without the

authorization of the right holder, including use by the government or third parties authorized by the

government, the following provisions shall be respected:
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(a) authorization of such use shall be considered on its individual merits;

(b) such use may only be permitted if, prior to such use, the proposed user has made efforts to
obtain authorization from the right holder on reasonable commercial terms and conditions and that
such efforts have not been successful within a reasonable period of time. This requirement may be
waived by a Member in the case of a national emergency or other circumstances of extreme urgency
or in cases of public noncommercial use. In situations of national emergency or other circumstances
of extreme urgency, the right holder shall, nevertheless, be notified as soon as reasonably practicable.
In the case of public non-commercial use, where the government or contractor, without making a
patent search, knows or has demonstrable grounds to know that a valid patent is or will be used by
or for the government, the right holder shall be informed promptly;

(c) the scope and duration of such use shall be limited to the purpose for which it was authorized,
and in the case of semi-conductor technology shall only be for public noncommercial use or to
remedy a practice determined after judicial or administrative process to be anti-competitive;

(d) such use shall be non-exclusive;

(e) such use shall be non-assignable, except with that part of the enterprise or goodwill which
enjoys such use;

(f) any such use shall be authorized predominantly for the supply of the domestic market of the
Member authorizing such use;

(9) authorization for such use shall be liable, subject to adequate protection of the legitimate
interests of the persons so authorized, to be terminated if and when the circumstances which led to it
cease to exist and are unlikely to recur. The competent authority shall have the authority to review,
upon motivated request, the continued existence of these
circumstances;

(h) the right holder shall be paid adequate remuneration in the circumstances of each case, taking

into account the economic value of the authorization;

(i) the legal validity of any decision relating to the authorization of such use shall be subject to
judicial review or other independent review by a distinct higher authority in that Member;

(J) any decision relating to the remuneration provided in respect of such use shall be subject to
judicial review or other independent review by a distinct higher authority in that Member;

(k) Members are not obliged to apply the conditions set forth in subparagraphs (b) and (f) where
such use is permitted to remedy a practice determined after judicial or administrative process to be
anti-competitive. The need to correct anti-competitive practices may be taken into account in
determining the amount of remuneration in such cases. Competent authorities shall have the
authority to refuse termination of authorization if and when the conditions which led to such
authorization are likely to recur;

(I) where such use is authorized to permit the exploitation of a patent (“the second patent”) which
cannot be exploited without infringing another patent (“the first patent”), the following additional
conditions shall apply:
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(i) the invention claimed in the second patent shall involve an important technical advance of
considerable economic significance in relation to the invention claimed in the first patent;

(ii) the owner of the first patent shall be entitled to a cross-licence on reasonable terms to use
the invention claimed in the second patent; and

(iii) the use authorized in respect of the first patent shall be non-assignable except with the
assignment of the second patent.
Article 32: Revocation/Forfeiture

An opportunity for judicial review of any decision to revoke or forfeit a patent shall be available.

5. U.S. Model BIT (2004)

Article 1
“investment” means every asset that an investor owns or controls, directly or indirectly, that has
the characteristics of an investment, including such characteristics as the commitment of capital
or other resources, the expectation of gain or profit, or the assumption of risk. Forms that an
investment may take include:
(a) an enterprise;
(b) shares, stock, and other forms of equity participation in an enterprise;
(c) bonds, debentures, other debt instruments, and loans;
(d) futures, options, and other derivatives;
(e) turnkey, construction, management, production, concession, revenue-sharing, and other
similar contracts;
(f) intellectual property rights;
(9) licenses, authorizations, permits, and similar rights conferred pursuant to domestic law; and
(h) other tangible or intangible, movable or immovable property, and related property rights,
such as leases, mortgages, liens, and pledges.
Article 6.5
This Article does not apply to the issuance of compulsory licenses granted in relation to
intellectual property rights in accordance with the TRIPS Agreement, or to the revocation,
limitation, or creation of intellectual property rights, to the extent that such issuance, revocation,
limitation, or creation is consistent with the TRIPS Agreement.
Article 8.3

(b): Paragraph 1(f) does not apply: (i) when a Party authorizes use of an intellectual property right
in accordance with Article 31 of the TRIPS Agreement, or to measures requiring the disclosure of

proprietary information that fall within the scope of, and are consistent with, Article 39 of the

TRIPS Agreement.

Article 14.4
Articles 3 [National Treatment] and 4 [Most-Favored-Nation Treatment] do not apply to any
measure covered by an exception to, or derogation from, the obligations under Article 3 or 4 of
the TRIPS Agreement, as specifically provided in those Articles and in Article 5 of the TRIPS
Agreement.
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