KE—T R~ eBROMA, ~—F77 4 7 ROERICET 2EEBEEH
IR VERE (WT/DS381/R)

FWARF HE A

I FROME

(A) GrioiuT- i

K grit, ~ 7 kO~ 7 afldGomA, ~—>77 1 v 7 ROIRIEIZ DWW TOXKE DR
BEIZET 26D THS, i, YEHEIX, v~/ r/ Ennbw b H\zlx74 VR

(dolphin-safe) | 1EFE/REND EEDHEEZAETEDDLHLDTHDH, KEIZIE, Zh b
EiX, TRV T7 4 oA T EWHMEREOTIUERIZELY . A s (N OfFsE)
\fEEE M2 5 HET~ 7 a SN0 ENICET 2 EREEEF IR L LS & F
HHDT, THICE-T, FRE LTI ANVIRRESNLDIDOIEE NS, RKKRHZ, AF
Ak, EHLEEERAF VLY e ol AREFEL, 2o, ZHERSKNTH
% TEEEA Va7 v 77 KT 5 &l (Agreement on the International Dolphin
Conservation Program: AIDCP) 2DE#EZ BT 26D Th 5D & FiET 5,

FONTHEIILLTOLOTHY, Zhbix, &L LT, v 7a#linXE<T [ M
T4y AT EFIRENDGEDOEEEFELRL TV D,

(i) BRENEMALE 16 #7 1385 5t (114 V158 L IHBEF 1HHIZBI T % 1%] : Dolphin Protection
Consumer Information Act - DPCIA)

(i) SEFATE A 50 f 216.91 55 (T Rv 7 ¢ >« v A 7| T-ULEEHE) ] OV 216. 92
Z CREEVERTEEICR T 2 AR~ 7 a4 s Ty v -4 7) @
2LE)

(iii) Earth Island Institute v. Hogarth®(= HHWERRECHIPT Ok (THogarth )k 1)

KB WCTEERDIL, ANV AE THEE] Shic~s 7 uofvyy — 77206 R
B REE T A R a OB T T Tnh & 2 AD, THEME] (Wbwd P&
) O—F) IZX DA I ORI RIEH I VIAZ (intentional deployment on or
encirclement) — T D, A VA& HEFFRICEAT DIEICESE | BEHAE 2 AT BV
KB T DA NI OREEZFTHE L&A, MEBIZL DA VI OEK TG UL

Vv ZEBHICT A L iESNT-Z L 2R TH 0,

2 1998 425 A 156 HER, 1999 4 2 A 156 H¥E%h, BIfE, YFEIX. 7 AU WERE, AF 3,
EC, aAX VU h, =T Kb, Z)VY UKL, TTT~T, Ko aTdA, =hIT 77, /31
<. Yb— RXTY XX AT T O 13 HE,

3 OKIE S T UK R R #HI T+ United States 494 F.3d 757, 763 (9th Cir. 2007).
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FAVVAAIZ L > TlE, > LA L FE (depleted dolphin stock) (25§92 K 7 HEE A 1
fFELRWEHE Sz, ZTOREFR. TRLVT ¢ v A 7 TV OM HEHIIERM S,

MEMEIZE > TANTEREINT~ 7 2IZEHLTH, 2O VVOFERRTARIND K
INZ7xoT-, LL72/3 5, Earth Island Institute v. Hogarth{Z 33 1) 2 18 FRIEFRE A FT D # ik
BliX, AXTanERTLELEIACINE, FOL O R~ s alzonTiEx, [RrvTz o2
YA 7] EORBFRPBO LN 2Tz ) (para. 7.13), AF a5 Lo
BE, 2oLk TRAT 4> AT 72D TR D B O ERALOBEANIC L > T
HEULTbDTHD (para. 7.298), & D DIFRIEE 72> 7= DIE, BBV K EFEICBIT 5 A %
AR L VRSN 7 e OB TH Y | Z i B ITHEREGH KO SMAITC
ontz~7 L L T, TV EOEMN LY HK Th o7 4,

S 6T, MENZEEREA VI RET 0 7T ACETLHIHEDO Y FETH D, FBEIZB
T, MEERDIKREORFE L ITERLD TRV T7 00«27 OTUVEENHEE SN
THY . ZRUTTEMIC L DA LD OBIVALEAT 57250 E 5 0D HTIERLS ., AL

B ORGRERA N ANIHT D ERARAEFICESEZ Y TTND,

AF ok, KEOHBENGATT 151 IE&U 3& A, TEG OEAHIREE TR 5
El (LT [TBTIHE] &V 9),) 20155, 2.256N2. 4588 LanE TR LN, A
VT, GATTIZEET 2 FRICHOW L, TFFARH (judicial economy) | OJFERNZFF 2 72 5,

(B) T

(1) WERAIERE R
2008 4 10 H 24 H i sis
20094F 3 H 9 H /SRLERE G
2009 4F4 H 20 H SR L ERE

4 KE O~ 7wl ABEIF (“US-Tuna I”) Tk, TRAZ7 1> - &AL 7) T~V GATT
AT DEERKETHLZ LHROTN, [TV 7] BIRIZESEORBE L 137257, S
JVITIR D & H 1k~ T /= (para. 5.42), “The Panel noted that the labelling provisions of the
DPCIA do not restrict the sale of tuna products; tuna products can be sold freely both with and
without the "Dolphin Safe" label. Nor do these provisions establish requirements that have to be met
in order to obtain an advantage from the government. Any advantage which might possibly result
from access to this label depends on the free choice by consumers to give preference to tuna carrying
the "Dolphin Safe" label. The labelling provisions therefore did not make the right to sell tuna or
tuna products, nor the access to a government conferred advantage affecting the sale of tuna or tuna
products, conditional upon the use of tuna harvesting methods. The only issue before the Panel was
therefore whether the provisions of the DPCIA governing the right of access to the label met the

requirements of Article 1:11.” (F#=%H).
5 See also Andrew D. Mitchell, Legal Principles in WTO Disputes (Cambridge University Press,
2008), pp. 3 and 163.




201145 H 5 B HR RS EAAG

20117 A 8 B S Ll Y S E Bl A
2011429 H 15 A 7= Lss 0 i [E fd A
201241 H 20 A _EFFi@zn

(2) ARV ORER
Mario Matus (3#4{%). Franz Perrez. Sivakant Tiwari

(3) # = (third parties) &0
TR TF o BINIERER (EC), A—A NZ VT, - X, wE, 777r~7, PER
E, #E, ¥4, bra, =a—Y—F K, BHER, 7791, XXX

1. SRR LVREEE

(A) Feh) - (KRAIRTE
(1) [7I AR« F=2Y g lZE (amicus curiae brief) | : E 2—~< > « YA =T ¢ -
A B —Fvatnrt T AY B KE¥En—A27 —/ (Washington College of Law)

FoUE, DREOx e - = e O A R R TEEE] F4F (WT/DS58/R) % &EIZA
ATz BT IRFVICRH SR ES 2O THRET L, UFTETT T2 B HEEOHER

(discretionary authority) Z 756D LB X, E->T, ZOERELEY DL LTH
9] &£ L7 (para.7.9),

(2) REFETE ORRFERIFEPE (examination of the measures together)

MERG TR, REMIDORIERINC, AF T L MR I B HIEHISCED SRR
REHEE, KB TRv7 o2 v 7] 0D T-ULHIE (labelling scheme) D412
DEEDLHDT] Ho T, AT, 2O OEHEICERT 2 XFEE KGO BT
E—OD#{E (asingle measures) & L THatd % 2 &IAfE A L) (para. 7.24),

TRADY > FDNIFEZ RITTHE] FRTIRBW T, S L0 R S o
% (test) 28, Fx OOPITK L TAHRRFIE 252 TS, ZORFIIIBNT, 3L
1%, SRR BN ERICER L, BAARDOEICK T 2 KGR ORA, BT a4 B ik
FTLHIOIKE DY TN L TEERIZHEM SN D HE 2 BRI L2 b o Ll L
721 (para. 7.25) 6,

(3) K FEEDHTIAR (order of analysis of the claims)
[TBTHHE & 1994 HEDGATTIZ I 1T 2 7 BUE A A3~ 5 55 12V Tk, TBTHHE D B

6 TAKDY »IOWMNIZEL KITTHIE] FHOWTE, MFR TAAR—U I Of]AIL
R E RIETHIE] TWTO /Sxob - BkZERS®E SIS 2 ANl G (2005 £ ]
143-202 H,



P (specificity) & % DGATTIZ®IT 2 H5eM: (precedence) (284X, E£TIXTBTHIEID
B AXVaOEEERFNT DL ZENEUTHS ] (paras. 7.40-46) 7,

(B) EAREIAIGE : TBT BHEICHBITH A X a3l k2 FEOHG

(1) FEE 722 eEHEE. TBT HEMEE 1 © 1IZBIT 2B o [5aflkH (technical
regulation) | (57925 Z & 3FREIAYIEAS (compliance is mandatory) |) ZAERKT 2 057>,

(@) Ya%HEE LR — DR XL o 7L —7 (an identifiable product or group of products)
W &5 h

CREO TRAT7 4> s A 7] TXRY U THEE, AV R#E L HEEERICET S
R OSEFA TR A 4E 50 B 216.3 RICBWTERSIND L o1z, T[A— (identifiable) |
WA XTRE O T N—T Fhhbb, [~7afli] (@A Ehs) (para 7.62),

MHFATE M4 50 3 216. 3 §:id, 216 RICHEA SN ERE MR L TWD, ) [+
saflihl] SiX, NERTFEO DI T E N7 2B EEDSC, 216,24 5 (F) (2) (1)
XiZ (i) THEFT LN LB E G, AXIZEOHEEDT-DICERENTZbDTH D, (]
216.24 5= () (2) ) KOGEDICE Y, v/, v/ re L UFEsnNZEO—2% 5
el ZADHETH D, 216.3FKICED, ZOEFIT, AFT IO LT HERAL 372
b, EFRITE AT AEE 50 B 216. 91 §- L (0 216. 92 FRICiEA &5 (para. 7.61),

(b) KEDRLT 42« B T7DTRY U THER, BEO—2XUTENLL Lo THE
(characteristics) | ZHilE L TW 570,

M0e--) Fxld, Zo%F 2 FE (“product characteristics”) 23, /@& 1 D 1 TERIND
E 9T, k0 —fRAICHE O TRE (subject matter) & BIRT D b & HfET 5 (para. 7.71),

CREO FVvZ 4 v s v 7DT XY U THUEICRT 5 7 VEER B SE D
~Zuflic HEA SN (applyto) ] £V ) Z Eizo&E YEEOMIZE ROMEILR WV,
PE- T, Fexld, ML 222 HEE DN FE S SOTEPE TR L < 134FE S (product, process or
production method) (Zxf L CiliHl 3L, T ORIV EEEZBET L E L BT, HEE L
D1 D2 LOFPITINED L) Z & THET 5] (para. 7.78),

7 See e.g. EC - Sardines (Panel Report, WT/DS231/R), para. 7.16 (saying that “Arguably, the TBT
Agreement deals "specifically, and in detail™ with technical regulations. If the Appellate Body's
statement in EC — Bananas 11l is a guide, it suggests that if the EC Regulation is a technical
regulation, then the analysis under the TBT Agreement would precede any examination under the
GATT 1994.”). See also Peter Van dn Bossche, The Law and Policy of the World trade Organization:
Text, Cases and Materials (2nd ed. Cambridge University Press, 2008), p. 816. #A Tiifilfi TEC 5
DFEAR] K N ME=TE K B = I AR [ — A7 v 7 WTO k] (28R, 2009 ) 212—213
H

>=~o



() KED [RVT4v A7) TRV THEOBESFIX, MBEEL1O1LICBITE
¢ 2%/ (mandatory) | T& 20350,

f*l@ﬁ%ﬁ?ﬁm”“’%?é?Nuyﬁgﬁ%%%:ﬁjbfwéﬂgﬁﬁ%%
ET DD, EFRSIND FAVT 42 - BA TDTNY & TR D B O FHR IR
>\*I®bw74/-ﬁ47®7AU/7ﬁm%hﬁw@iaﬂaﬁéﬁé@ﬂ85ﬁ
Z, Wi 2 0EN S S (para. 7.114)

(fE->T, MELRDBUE (A VIR & WHEEERICET 5151385 5%) 1 TR 7 ¢
vk A 7)) e HEEC. KEMG TR BRSNS 7 e /L0 7 VBT 5
ZOMOBEMAFEOEMEZREIL TWD, Zhbid, MERMHOEEHARERETED LD
247> T B9 (para. 7.128), TKED TRV o ZH@EIL, TR IIRBEHI2EBET (n
a binding or compulsory fashion)] K/ 7 4>« &4 7D 5 XY o ZE#ifE%E [Hi# (regulate) ]
LTW5% (para.7.131),

(2) KEDOANIZEHTHT7Y 7 HE (US dolphin-safe labelling provisions) (%, TBT
WiE 2. 1 F L IEEESHINE D,

(@) MIREE 22 28IXFERE (like) 252,

(A% azofio~ 7 afBENTBTHE 2. 1 RICBIT D EW TR E 5 &2 Hlrd 5
ET AF v ait o TSN 4 DO—RAYEEE 82 a4 5 2 Lid, REAIZED) T
b5 EF %] (para. 7.240), £7=, MEHINDHET TR, [HENBEH SN DFED
FHICBWTES L 2 5 URE R L #0727 7'e —F DR & & BEMEN 5 2 | (para.
7.239),

(A% aiF, AFvao~7oflilhzn, TBT HiE 2.1 KICBIT L EKRT, [FEDXKE
JREDO~ 7 nfliiCh v, EOMOEFEDFRMED~ 7 vl Th 5 Z & & Ak LTz &f
w9 %) (para. 7.251),

(b) A¥vao~<rafliit, KEO LT v A T7DTRY U ITREEBEBRL,
%E%@M@E@Eﬁ@vauﬁﬁi@Kﬂ@ﬁk%xffwéﬁxﬁ

AXvaix, KEDORLVT 4 - BAT7OTXY THIEN, TBT HE 2.1 &iZHB T 5
BIRT, AXvan~r/n W L TR AR ffEE 52 TnDZ EENAEL TV
v (para. 7.374), [t 75%@6%%%@%%@@?%@77&1 (ZxF 5 kE D
RVTZ 42« vAT7DTXY  THEOREZ, EHOEETIT R, BE - HBALOE
17, HEESET, () BREE-~—FT7 0 07 EORIREV ST, < OBERITEKMS

8 (i) The physical properties of the products; (ii) The extent to which the products are capable of
serving the same or similar end-uses; (iii) The extent to which consumers perceive and treat the
products as alternative means of performing particular functions in order to satisfy a particular want
or demand; and (iv) The international classification of the products for tariff purposes (para. 7.235).
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HE IS (para. 7.378), L7z~ T, [ uE, KEDO KLV T 4> - BAT7DT
AU THUGEN TBT W& 2. 1 & IFFEEGHTITARW S0 51 (para. 8.1 (a)),

(3) KEDANHIZEEHT B TR o THEIX. TBT WIE 2.2 5k & IFEEHNED,

(@ KEDORLVT v A T7OTXRY o 7EEIE, TIE472BAY (legitimate objective) |
ZIBRT Db DNED,

[TBT W& 2.2 Rkid. ZOHEICHIT L ES R BICET 2IFUfErR Y X bzl
51 bOT, [FERA AT 2 OB IE K A OREFEE L < ITZ20RE, s L < I3 o
Ay U TR OR#E UIREOHRE) 28T b D Th D (para. 7.437),

KEDRVT e BATDTRY CTREIR, EYRENIRLI NG 2 DOHT A
U—o#iFCEEND (bid), L->T, KLv7 42 A T7DT7XY 7 HEDHMIL,
TBT /€ 2.2 5O BERIZEBWT TIEY | THDH EHWT 25 (para. 7.444),

(b) KED VT 42« BATOTRY U ITHEIL, TOHMNERETT-OICHERLL
T G HIRRAI 5 703,

AFXF vl EVIRHENEZRERIZ. FAr7 v - B 7OBEIEEZE S HIRTIE2
WEWIFEREMEE L, TV hICEREE 52 551 CO~ 7 a2 35 LKE O
DRRAESNR2NEOMETHZE T, AVITOFRHEIZET D E V) B E OBHRTRED
HEIZ L > TEM SN DIREDEE L=, GEAICHIT ATaEZR X 0 B HIRAY TIE2R
VR 2, AT anlil Lizbo s 5] (para. 7.619),

2 LT, IR b aBREEEZELTH, KEO LT v - BL 7 DT XY
Y IHEITEOEYS I B A FEBLT 57O ELL FICE S HIRA) Tho T, Y5%HE
X TBT Wi 2.2 S L IFEGHITH D] (para. 7.620)

(4) KEDOANBIZETHTRY T HER. TBT WHiE 2. 4 5 & FEEEHINE D,

(@) AIDCP O~ 27 BBy AT ARERICEEND [ KA T 4 v v A7) OEFRITEDEH
T2 [EBEIEAE DT D,

(Zhnn 2 SDOEFROMEDEIZEY, AIDCP EXKED KLV 4>« A TDTRY v
THEORIT I, FHEE K FEICB T 2~ 7 m i To~rrne A0
BB AT DR R AW, A NI D F LR IMET DiETEZEET 572012 TR
WNT 42 e AT] DANTEERZRLTHWDHRY, AIDCP RFL7 g v - A 7HAET K
EDO VT 42 - BATDTWZ R HHI SN HRIBEE BIRRH 5 (para. 7.703),

[(+++) XoT, AIDCP D RILT7 (v « BA TDEFLBEMN., KED FLT 1 -
A TDOTRY L IBEO BRI L, TBT & 2. 4 RICEBT 2EKR T, [BET 2 EESH



¥ (relevant international standard) | Z##§ak3 2% & HIr4 % (para. 7.707),

(b) KENZHED KVT 4> A7« TRY U TBEICET 556 E LT AIDCP @
FEUEZ F N T D,

CKEOSLEE (US legislator) 1&, KED Kv7 4 v A 7DF Y 7 Jik% AIDCP
DOIEHEZHNTHER L2 23, TZ0 2 >OMAEEO B OFEE 72 BfR 1T, AIDCP O FEHEN 7
HIBASIC BT 22 L L CTHOW BNz SHERIT D IZIEAR+ 0 Th 2D L o 1cibind ) (para.
7.712), W~ T, TKEIZ, TORLT 4 v B T7DTRY o THIES AIDCP DEET 5
E BB S e o T2 LT 5 (para. 7.716),

(c) AIDCP R/L7 ¢ v« B A 7HHEL, KEDNERT D ELREAMNEZEBRTL720DF
B & U IR T AR Y T o 5 038,
(AT 2(d, AIDCP RV 7 ¢ v« A 7 BEHES | KIEDSEIR L 72 PR D AKHEIZ I T
KEOHWZRBSELODOFELE L THRMTHELI THD Z LAMIELTELT ],
CREDO Rv7 4«24 T7DT XY ZHIEIE TBT WiE 2.4 R EIFIFESH TR0
LRSI 5 (para. 8.1 ()

1. E28 — KR AERE TTuna/Dolphin 111] DR L HIBREBRERE) D OHRE

(A) THikIB#  (technical regulation) | OHE & A2

MBRIRRS ] &%, AREL. PREBE. K& SZEOES ORI ORE 45 ApE TR L
SUHAEEFECOSHELIZ O T, TOMTRRBN R ZERT 5087, Kl xu
WETIBIT B KED RT3 - &4 7 (dolphinsafe) | &\ 5 HE T, Vb5 (= -
Z L (eco-label) J 10 & [AERIZ . ARG A OGS VMER TH D L 52 5, Thbb,
AT L T (54 25 THE (standard) | 13, [~HEES) %0 TRPBHERS) (BPEH -
e OEH - stk of) Ewvoro, TR (product standard) | TidZe <, [EREE
(environment) | (2%} 2 EEAO /MK (subjective value judgement) <°3CAEH 72l fiE %
BLRMNH D, 74N — - L—~1 (Volker Roben) H< | HEH, =2« 7)o
FXENOFEMEC AR R IR DI M2 T 2B TEM SN D 3P 21T, FERAY [
BRSO T HUBH 2R (I 2 0 2 9 b ey 11, K LT, RIFOEEREFE (NGO)

9 SESAE RRE IE BRI S — 3R TR WTO e ] (R AREFRFIENIERT. 1996 42) 241 HZ
EgO

10 See generally Erich Vranes, Trade and the Environment: Fundamental Issues in International Law,
WTO Law, and Legal Theory (Oxford University Press, 2009), pp. 342 et seq.

11 \Volker Rében, “Eco-Labelling,” Rudiger Wolfrum (ed.), Max Planck Encyclopedia of Public
International Law, Vol. 111 (Oxford University Press, 2012), p. 286. Z ORIEIZ DV CTik, WTO @ &
5 LEREEICB 5 ZE B2 (CTE: Committee on Trade and Environment) 72\ L TBT ZE&TH 4

DL 2B ERR 2RI A, FUBEEE TWTO 25 &I+ 5RBS (CTE) OXE—T
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DIEETLL72 TRVT 40 A7) OREIFETIHLOD 12, BROZ LR G,
BRFL & = C BT, 205U L Ao x EEihre (universal) EEEA STV 7274
TEL 720 13,

REVREBES O B) TR~ X 910, AT, KEOHBERTBTHEMEE 1 © 1
BT D EWTO THf| A (technical regulation) | ZHERLT 2 D3 Fr i & 72> 7273,
CITHL L B, OREEO DRIEE (optionality) | &) bOEENEL LT, FhE
TaREIEIAS ) T R LAEMT B0 Y, HAVIE, A SFAD L ST, @K
[E 0D A % — AN EE IR — OEWNHE 2 E ISR 2 b0 E LT, AF— Lok
-y A AR (de facto binding effect) [ZFRE LT [BIHE ] P& KNI 2 D e U
5. HAEREOMETHS S,

KED RVT 42 A TOTAHEHMES EIZTEMEEOLDOTHY, 22D
TR b, KENTY FREORERED SR TXZE NI A, HD 0L, DK
BRAEETS L0, 29 Limma « T UL oM & 770 S B 3 s L
IO E D HIRITIER 22 A T2 < . MIE T A RO - HBIC BRSO 5 R T
BB LR EEEETIUS. A ASRAICHT S THEH OMR - B BREES
WEET B8 D hd, FiETFSRNE bIESRE S,

(B) 43I THHLL IS MR UsaiEeE o0& (TBT HiE2. 2 %)

TBT WhiE 2.2 5:1E, LT LBV BlET D,

INEEENE EBRE S IR AN BEREELZ LTI EE2HME LTI INGE L TEHT
FER & 72D KO ITBAIHE A IR S, HlESASUTEH SN2 & 2R T 5, 20D,
SRR IE, BN BRNER TERWZ SIC ko TAETHEMmIEEZ BB LZ LT, X472 HK
DERDTZDIHETH DL EICE BHIRATH > I b,

TR EEOFIR & RE— I TEERBA ML 15 % 1 5 (2006 4F) 10 E; Jasper Stein, “The Legal
Status of Eco-Labels and Product and Process Methods in the World Trade Organization,” American
Journal of Economics and Business Administration, Vol. 1(4) (2009), p. 287.

12 il X, T—AT AT R (Earth Island Institute) 72 & OBREIRHEMNA (NGOs) 23481
% . “International Marine Mammal Project”72 &', See at: http://www.earthisland.org/dolphinSafe Tuna/
consumer/. 1ISO (International Organization for Standardization: [EBSFE#E(LiRE) @ 14020 U —
AP ATOWTIE, PokE=A B— (&) [BRE T~V k& « —ixRRI&Z A 7 1,
II, I (PEZEBRELEFHZ. 2001 42) 2,

13 20X, PRERIE DKET 2 7 ~LGRRAEOBUIR & IRE—KFEIZ BT 2 BREERE~ D 7272 7 7
m—F—] [EMem] (2010 48 10 ) 588—600 HZ M,

14 [{E%B]E A (separate opinion) | paras. 7.146-188, [EU 0)%3%%%J (paras. 5.97-111),
15 See also Mitsuo Matsushita, Thomas J. Schoenbaum and Petros C. Mavroidis, The World Trade

Organization: Law, Practice, and Policy (2nd ed. Oxford University Press, 2004), pp. 483 ff., pp.
818-820.



T T, AEARCEBWT, [EETH DL EICE S IR 7258HI B OME & v
IHDOVBNNITIRESINT=DN, RRFELIHETLTH LD,

PRI AT, TRERIZ, TBT W€ 2.2 RICEWTIE, IBRENDIEY 2 BRIDOEBLD
T2 OIS [4EE (necessary) ] THHMMEWH ZEIZHE, MEE RAHEEICKITHES
HIBRPE DRI T 2 FHI O AT A& v, Ziud, HEHIBRO LSV X 0 7R
T, R URERZ R L2 fTRE /2 RO E i 2 2 N TE %) &) (para. 7.458),

I I, [TBT BiE 2. 2 SRI2B 1T 2 EE CREELL RIZE G HIRAITH 5 a2 Hlrd 5
7eDiziE, MBREOBR U REEEEZZE L LT, MELRIEENTOHNEZ R
JHRERR L FREE (manner and extent) ZFEAMN L7227 U722 697, F7=. wREZR K E S HIIRM
TRV REE DS, N E OB U7 REEETORBIFKICL > TGRS D EZAD
HROZFRICEDIC L TEBRT L0 E I DL BT 572010, YFELMEE o TV 5
& L i L2 0 7e o220, RIS, L0 B HIFRA TRV RERAE DS A BRI FTHE
ThoT, BUHEINTOWAHEOHMN AR UREISER TE 5O ThILULX, HHHEN
bHLH T icies D) (para 7.465, Fa=1H),

THLTAARME, RO LBV T, [Hxid, kKEDO MLV 7 40 247D (T
RYLT) BENBRNLT v A 7 LFFERINRNY T a d~ 7 a 85O A %A
K2tk (formally) #IR L TWRWZ LIZOWTEFTER LTS, LNLARBSL, TTIZ
WA K92, YHEEITKEO—RIEN RILT v A 7 SND~ 7 ol 21T
EWVH T ETIE—HLTEY, /- T, Z-ULOERIZKETZICEOUINT R 2Dk
WA (valuable advantage) TH 5, R INHMNEHEIL. 7V HOBES 2L,
EoTZORICHOE, A~/ nliaat, KHHIChE 5~ /7 niiicB LT, %

OXENZ X DHE LY LEGHIRATIIR2NTHA H | (para. 7.568, FHmi=7EH),

SO FTHRL, DX IR, KENITIL, GATT20 )R D JeHl ORI IS
FBEHINTWDLZEEABRTHA S 16,177 VNVOFES A ¥ OwEAICEET 5 HE
FEZ I T, TGATT20 MBI HEWR T, HAHHEN [HE (necessary) ] 7 a5 7%
Wid D72 I2iE, /S, B E 7> T2 (at stake) F2& A > BBV 8 A C |
VDT, HEOHMOERICET HREELZDOES EOHIREME (the extent of the

contribution to the achievement of a measure's objective and its trade restrictiveness) & ->7=, -

NTCOB#EZEF (all the relevant factors) Z FH L7217 U2 57220, I Z DEBERIZL D Y
GIEENPVETH D & DOEHICE > T-HEICE, BRENABR0IZH L CRRICE ST 5.

£V E G HIBRE TRV AT REZR B & DU L - T, ZORERITHR S e
NI R

16 See paras. 7.457 et seq.
17 WT/DS332/R, para. 156 (£55=H) . JIMEAIE [T7 2 OV OFAES A ¥ OfAIBET 2 4#
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LrL, 22Tk, TBTIHE 2. 2 5 & GATT20 4720 LGATS14 5D —f%AIfFIS & OMEE
HIRMEIC O E | i L TR RERH A S, /bbb, v/ — (Gabrielle Marceau) &
727 < (oel P. Trachtman) HZ < Oiw& 735 9 £ 912, TGATT20 &id, HLEEMET A
M OFERE (T5H7T 7 & AR5 AN 25T, ) 08K T2 & SNHIRD [IE
Yikg il (justification) ] IO D LD TH L0, TBTIHE 2.2 KRIFZNE TN CTOREM
KB 5 [REMmAOZH: (positive requirement) ] & L TW% ] O THD 18, pziZ, Bl zIx,
Hi7p o [VERT Fm P — (Rechtsanalogie) | 191233 GATT20 FRIZHIT DR 202 TBT
BE 2.2 ZOZHIUCKE TEDH H Z LK L TE FRIEETCRITIUE R 6N TH A S,

(D) EBERELED S OFLA LV T

7 U v b B IE, BRESREERNCHEE T L7 2 U A TR AEN -0, TBTHED
Lok THLWIALTT A « T  ROLEIDIT, M EREREOB AN L EE
IREWRD & D EFERMTOIN LHAMNZ S S FFERINBRZ . BH LOFRBIERKT 5 LA
RIBENGEN TN L] TholtbEbiLs 21, 7 AU BENICEIT 5 EREREE
BOMBERE X D & A NI ORERBEILR DARIED K 5 72 r— A%, TBTHHIE O I
NHBEICTFRERTWEE L EZ NS,

BB, ARREM LT DI2E720 . A vh OREICET 2 EEE I E OB SR oV T
GATT/WTOE DRI & 1347 L b EHEAITITRR L 2N b DD & £ TRIRIZER N
TREV 22

&SV - B B AW I TWTO /330 - Bk B el EIC B3 2 AT e s 3 (2007
) ] 143-202 H, Zeds. PJITER] TBREEORGE & WTOJ PEHIESL=FIFFRISEMR [7 % 2 b EE
BRERE] CAEE, 2011 4F) 256 H (11 &) LTS,

18 Gabrielle Marceau and Joel P Trachtman, “Technical Barriers to Trade,” Ridiger Wolfrum (ed.), Max
Planck Encyclopedia of Public International Law, Vol. IX (Oxford University Press, 2012), pp. 799-800;
Gabrielle Marceau and Joel P Trachtman, “Technical Barriers to Trade Agreement, the Sanitary and
Phytosanitary Measures Agreement, and the General Agreement on Tariffs and Trade,” Journal of World
Trade Law, Vol. 36 (5), in Spencer Henson and John S. Wilson (eds.), The WTO and Technical
Barriers to Trade (E. Elgar, 2005), p. 421. See also Stefan Zleptnig, Non-Economic Objectives in WTO
Law: Justification Provisions of GATT, GATS, SPS and TBT Agreements (M. Nijhoff, 2010), pp. 117 et
seq. Fio, FHAGH [RHEHEEEOEITE TBT el TEEEmE] (S, 2012 47) 124 7
bLZM, B, WTOREIHE DRI T o TREF SN OFRICHOS, I e = A b
WTO i ERFRMER— B BRI2 BT 2k 0BG b—) [ A AKE B FEF 2] 19
7 (2010 ) 79 HZH,

19 = OREEIZ DV T, Albert Bleckmann, “Analogie im Volkerrecht,” Archiv des Vélkerrechts, Bd.
17 (1977-78), S. 161-180 /i,

20 B 20X, WNEEAE T TWTO ik & ERNMHIHED (AAR R, 2008 42) 99 HLUL FZM,
2T Y w7 T 4 R [HEOTZHO WTO 72 ] (RJEHAR, 2001 45) 59 B (Lori Wallach
and Patrick Woodall, Public Citizen, Whose Trade Organization?: A Comprehensive Guide to the WTO
(New Press, 1999)] .

22 GATT/WTO % & BREL S D BRI DU T, Osamu Yoshida, The International Legal Régime for
the Protection of the Stratospheric Ozone Layer: International Law, International Régimes and
Sustainable Development (Kluwer Law International, 2001), pp. 135 et seq. &,
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TP R E LT, REEBEFHEOM T, AV hE&&T 77 H (subordo cetacea) |
X RO TSN TnD LRI TWDH oI Tk 8, £, ROIBF0Mm
RIZHDE 70— L RERTOEE LR INTHRY, ZORIZEL T, 1946 Fo [H
BRI 1T L B IS O - R SEZ T DR S A L & Ee, DIV (small
cetaceans) | (Zx 92 [EERAUBHI ORBUTIT, DDA DD 24,

BB RFEEIZ IRV T (depletion) 23 Gt STV DA LA DOHIZIE — 1973 0D

(v b B ABEYEG RIS (D22 b rRK) OfBZICI3BE STy
Lo — OAdLEMA&~ % T 117 (the northeastern offshore spotted dolphin) 25, @iR A~
X7 471 (the coastal spotted dolphin) 26, QHE /N F A /L7 (the eastern spinner
dolphin) 27 W\o7-, D L SFHEOA VARG END 28, F1-, FlzIE, ~A D
Bk D F} (The family of “Delphinidae™) 29/ > TH T, [ 7 2 K7 ] (Orcaella brevirostris
/ Orcaella heinsohni) , =& hA /L7 J@4fE] (Sotaliaspp.). [V AA vA /L1 4%E| (Sousa
spp.) 72 ElE, BUE, Ui v FURKIOMBE TIZEEN TS 30, T, A /VHI%, 1979
EO IO YO REIZEAT 25K (N8 offEE T, IACIs, £
DDA RIS L Y — 2 (sectoral environmental régimes) THER#E SN TH Y . HIkAISE

23 See Philippe Sands, Principles of International Environmental Law (2nd ed. Cambridge University

Press, 2003), p. 591.

24 See Patricia Birnie, International Regulation of Whaling: From Conservation of Whaling to

Conservation of Whales and Regulation of Whale-Watching (Oceana Publications, 1985), pp. 31 et seq.;

Michael Bowman, Peter Davies and Catherine Redgwell, Lyster's International Wildlife Law (2nd ed.

Cambridge University Press, 2010), pp. 155-156, 171-173; Alexandre Kiss and Dinah Shelton,

International Environmental Law (2nd ed. Transnational Publishers, 2000), p. 354; Gregory Rose and

Saundra Crane, “The Evolution of International Whaling Law,” in Philippe Sands (ed.), Greening

International Law (Earthscan Publications, 1993), pp. 175 et seq.

25 [ff] =attenuata, [J& =stenella, [F}] = delphinidae.

26 1bid.

27 [f#) = longirostris, &) =stenella, [#}] = delphinidae.

28 See e.g. Paul R. Wadel, George M. Watters, Tim Gerrodette and Stephen B. Reilly, “Depletion of

Spotted and Spinner Dolphins in the Eastern Tropical Pacific: Modeling Hypotheses for Their Lack of

Recovery,” Marine Ecology Progress Series, Vol. 343 (7 August 2007), p. 1, available at:

http://www.int-res.com/articles/feature/m343p001.pdf =X TD I/ 27 - A A TIX, 7T H] (&

TTHE) ORERRICEEND, 7V T7RIIE. e/ 7Y T@R BH)) (1450 & Iy UFHE JH))
(7T2F8) Lo EshD, — RIS, T4 ) SN LFEIE, BN PTHBICE £

Do FHIE] [A 2] (thiadmstt, 2009 42) 6—9 HZM, 72ds, —HOMAIC LT, HES

BT RSEPEIC BT B A V1%, 1950 FERLLRTO 950 HEEN S, 4 Tid 150 FEEREEIZ £ T
LTt bEDLND, M RFEa—=A TV —F—F KHABHR [A T2 W< 200

L] GE#kAt, 1996 4F) 122—124 HB MR,

29 See e.g. Article 1 (2) of the Agreement on the International Dolphin Conservation Program

(AIDCP).

30 See UNEP, “Appendices I, Il and 111 valid from 22 December 2011: Interpretation,” at p. 8. Also

available at: http://www.cites.org/eng/app/appendices.php.

31 See CMS Secretariat, “Appendices | and Il of the Convention on the Conservation of Migratory

Species of Wild Animals (CMS) (as amended by the Conference of the Parties in 1985, 1988, 1991,

1994, 1997, 1999, 2002, 2005 and 2008) ,” effective: 5th March 2009, available at:

http://www.cms.int/documents/index.htm.
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& LT, FE?EE%&U§9J<0)$ BHIOLRAEICET 2K (AL i) Bt 182,

2V MR OIEEIZ IR T 2/ 7 25 B ORBIZET D WE 3872 &, HICE < OBREE
*ﬁ@?ﬁiﬁ‘vﬁ?%éhfb\é 34,
F 7. /N—=— (Patricia Birnie) & 71 /L (AlanBoyle) %, 1 /\ 7 % & TelFPEMFLIADS

ERRE B, TH@OMPE (common property) | 7252 ZEZTH DL, NE IR

RS R— Y WAy M A PEEIR SSTHEGE I D & & HIT, HBROESKIIC XV kb

ENTELZLZHEMHLTND 36, HDHWIE, Eilko X 5 22 BEEE S0 0 =TT AT

4 HTIE, — OV RER LIS %LTH\%®%%@%ﬁmT%ﬂurAﬁAL@%Ug
(common concern of mankind) | 37& L COMIEZ AT H I LITHEINRNTHA I,

* * *

WTORH E = B IR IX, 2% EREREEH E 72\ LMEA (multilateral environmental
agreement) TH722FAUE, ERRBREETH R, L, 2’ TR rIRE7Z2BRFE O H /Y
(WTOWEA ) I0ET 52 & CHEREMHSIICB W T L W MBI R4 557-0I1201%, =

o LI-EESEREEE FO R — RARHESFICBIT AR — #EE 2 xhinikd 6%
T THAI Z L, BEORFNESAT®, ZZTHDTEIETHARY,

(F7D) AMEENARENEE, ba—~vr YA 2T 4 - A F—F v aF 5L Ok
BARFENGOsIL, 7SRV ORBTEITK L CHEAIZR R 23 H L T b 39,

32 “Appendix Il, Convention on the Conservation of European Wildlife and Natural Habitats,
available at: http://conventions.coe.int/Treaty/FR/Treaties/Html/104-2.htm#Mammals/Mammiferes.
33 Agreement on the Conservation of Small Cetaceans of the Baltic, North East Atlantic, Irish and
North Seas (ASCOBANS), adopted 17 March 1992 and entered into force 29 March 1994.
Resources available at: http://www.ascobans.org/index.html.

34 See e.g. Agreement on Cooperation in Research, Conservation and Management of Marine
Mammals in the North Atlantic, adopted 9 April 1992 and entered into force 3 January 1994.
Resources available at: http://www.nammco.no/index.aspx?menuid=7.

35 See John Bassett Moore, History and Digest of the International Arbitrations to Which the United
States has been a Party, Vol. 1 (Government Printing Office, 1898), pp. 755 et seq.; &AM [=—1
Y UMEA b A IEEENE & NERZE ORI ) FEMAET =2 E s DA O TR L £ 0
W (F1EH, 2007 4F) 187—211 HZM,

36 NPY T e N—m—==T T RAVE MERR =g M= AR [EERREE] (B
JEFEEARZFHRE . 2007 45) 180—181 EH &M, See also Patricia Birnie, International Regulation of
Whaling: From Conservation of Whaling to Conservation of Whales and Regulation of Whale-Watching
(Oceana Publications, 1985), pp. 78 et seq.

37 Z oS0 & | fi 21X, Michael Bowman, “Environmental Protection and the Concept of Common
Concrn of Mankind,” in Malgosia Fitzmaurice, David M. Ong and Panos Merkouris (eds.), Research
Handbook on International Environmental Law (Edward Elgar Pub., 2010), pp. 493 et seq. Z#,

38 fi] 21X, Jan Neumann, Die Koordination des WTO-Rechts mit anderen vélkerrechtlichen Ordnungen:
Konflikte des materiellen Rechts und Konkurrenzen der Streitbeilegung (Duncker & Humblot, 2002), S.
164 ff, FHlEMH TEESZE—EEREOERGR—] GRIE5. 2002 4£) 456 HLL T « LI T
aZ L& WTO W& [EMKEBCRIZE] %15 (20014212 H) 1—-7THZRESH,

39 See e.g. Humane Society International, “Groups Urge U.S. Government to Appeal Ruling on
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