KE — ~ /e kv reflomA, ~—77 4 7 RORGEIZET HEBEES,
FRZFESE®E (WT/DS381/AB/R) *
ASIE: Axva ghpsiE : kE

HHOE GRBCRT)
. FEOBE

(A) GrioiuT- i

Aygrid, ~ 7 a0~ 7 afGOBRA, ~—7 T 4 7 ROIRFEIZ OV TORE DR
BIZET 2D TH D, i, HEHEIL. v/ el lGrnbpd Thv7 o0 -t A7
(dolphin-safe) | 1& FRENDH L ZDHEREZEDL LD TH D, KEIZLIUX, 2 b OH
BlX. TRV 7 0y -7 EOWITLEDOTSAMEHIZEY . A h (DN D)
WEEEZMZ 5 HET 7 a B3I NG ET A REEES ISRt L LS &7
HHDT, THICE-T, FRE LTI, ANVIRRESNDIDOIELE NS, RKRHT, AF
YAk, O LIEHEN AT VLI Dot AHEL, o ZHERSNTH
% TEHBEA VI IRET 2 7T NZBET 2 WE] (Agreement on the International Dolphin
Conservation Program: AIDCP) 20EHLE A AT 26 DO TH D & FEikET D,

ol THE] IZLTOLOTHY, Zhbid, &fke LT, w7k ET IR
NT 4y AT ERRSNDIGEDEMEZFELRLTND,

(i) AR EEALE 16 i 1385 55 (14 V1 {58 L 1B E 1HHIZES 9 5% : Dolphin Protection
Consumer Information Act - DPCIA)

(i) HEHATEA TS0 #R 216.915% (O TR 7 1A 7] TULEE) KUORFR
216.92 & (HUEEVE RIS T 2 AEMBM O~ 7 a @I+ 2 Thrvr o0 - kA
7] DY)

(iii) Earth Island Institute v. Hogarth®iZ 3513 2 M FR e #HIFT D%k (THogarth] ¥k )

KGR NWTHEHEROIL, A VB & HRE S~ 7m0l — Thbb, 1
B RKEPE T A X v aOEI MBI TR T o Cnd & 2 AD, TihEM (Wbwsd &
XM O—FE) ITX DA T OERBILIEH XIZPAVVIAZ (intentional deployment on or

*2012429 H 19 A - EIE (Bf) WL

VT T ) BEEICT D il SNZ L ERTHO,

2 19984E5 H 156 AERIR. 199942 A 15 A %%h, BUE. HYHEEITZ. 7T AV DERE, AFx o,
EC, AKX YA, =T KV, ZAYIALNRKLV FTT~T Ko VaFZA =T 77,
F, = RNXTY | RRATTO 13 E,

3 K [E 5 JuaE H K Rl ZEFRECHIAT + United States, 494 F.3d 757, 763 (9th Cir. 2007).

1



encirclement) — Td 5, A VI {ki L HERFIGRICET HIECHEDE | FEBE D ATHEVHE
KRBT DA NI OREEZRE L7-E 2 A, MEMIZE DA VI OREXKE 2R T

PHVVAZRZ L > Tld, B L7z A /L4 FE (depleted dolphin stock) (25695 Bk 7 B A0 1
FIELZ2W BT Sz, ZORER. TRV 7 4 v o' A 7 TV O HEITRER S,
MEMEIZE > TANTEREINT~ 722 LTH, 2O VVDOFERRHTAIND K
INTIpoTz, L L7235, Earth Island Institute v. Hogarth(Z 35 1) 2 8 F ZE s #02] Fir D £k
BIX, AXTaBnERTLEIACINE, ZOL O R~ ralzonTiE, TRy o0 -
YA 7] EORBFRPBO LN 2ol2 ) (para. 7.13), AF a5 Lo
BRIL, 2oL TRAT 40 - BAT) 225 T ~VUITR D E OB OBERIC L - T
ELTEHDTHD (para. 7.298), & D OB E 2> 7o DIE, HEEE K IVEICERIT 5 A%
AWM LV RES N~ 7 e OB\ TH D | 21 O IFH B KEEOSMIET
Weont~ 7l il LC, TV EOBEEN L 0 T o7 4,

I, WEXEBEA AN IRET 07 7 MZET2HEDOUFEETH L, FBHEIZH
T, MEERDIKREORFE L ITERLD TRV T7 00 BT OTVEENHEE SN
TED\%nmﬁ%ﬁki%#ﬂ%@ﬁ%ﬁééﬁékﬁé5%&w5ﬁfﬂﬁ<\4»

DGR A N INIHT D ERARAEFICESEZ YT TN D,

NIV g/ NEES) IZBWT, A% v ald, KEORHEN GATT 15 1HEKLDNS

zﬂifﬁ%@&m%aﬁzﬁﬁé%mjOJFPBT%kaw1921*\22*&
V245 EEB LW EFRL, Zhaxid, ~xuid, IR b b falRita & E
LTh, KEDORLTZ 4> B T7DTRY U ITHEFEOIES R BRNEZFEBT 57201
VDL FICE SRR Tho T, NYEHEIL TBT WiE 2.2 LA TH L (para.
7620) LL7mbo0, 2158 2.4 RICEH L UXERERD 2o T2,

(B) T

4 KEO~ 7 vl ABEIFE (“US-Tuna I”) Tk, TRAZ 4> -84 7) OFT~LHR GATT
WG T DB TH D Z L 2RO, [T_Y 7] BERITESEOS R TR 5T, 4%
JATIRD & 51238~ T /7= (para. 5.42), “The Panel noted that the labelling provisions of the DPCIA
do not restrict the sale of tuna products; tuna products can be sold freely both with and without the
"Dolphin Safe" label. Nor do these provisions establish requirements that have to be met in order to
obtain an advantage from the government. Any advantage which might possibly result from access to this
label depends on the free choice by consumers to give preference to tuna carrying the "Dolphin Safe"
label. The labelling provisions therefore did not make the right to sell tuna or tuna products, nor the
access to a government conferred advantage affecting the sale of tuna or tuna products, conditional upon
the use of tuna harvesting methods. The only issue before the Panel was therefore whether the provisions
of the DPCIA governing the right of access to the label met the requirements of Article I:11.” (FHg=7F
) o




(1) WERAIERERE

2008 4F 10 H 24 H  Hhissiis

200943 A 9 H SR LERE B

2009 44 20 H  /SRLERE

2011 4E5 H 5 0 PR EhAG
2011457 H 8 A /S Ly 2 5[ B A
2011429 A 16 B /v N8 E Rl AT
20124E 1 7 20 A LFi@E%n

201245 H 16 H bk FEB S S ER A
2012456 H 13 H BFEBESHEEIR

(i) Zo%OEME LT, 2012 4F 6 A 25 HIZBHfE S - SRS &Il T, K
T, PR OB S R OHELZ B O ORF 2 HET LBRTERT5o60 THY, £/
ZORMEOIZDIITZ YRR 2 LEL T HTH S D Lk~
Source: WTO Secretariat, “United States — Measures Concerning the Importation, Marketing and Sale of Tuna

and Tuna Products,” at: http://Awww.wto.org/english/tratop_e/dispu_e/cases_e/ds381_e.htm (last visited 20
September 2012).

(2) KZEZDOK
Zhang (). Bhatia, Graham

(3) % —=[E (third parties) =1
TNAELF L, =T R, BRINEA (EU), A—A RZ VT, By, w@EH 777~
7. HERE, FE, ¥4, bra, =a2—Y—FF, HK, 77V, XRXAxLT

. EREZRSBEER
(A) Fhir) « ARAIRTE

() T7I AR F=2)ZERE (amicus curiae brief) |
A EFRICoE, EREERIT, RKOLNTWRWVWIEDOT INA « Fa ) ZERE %

5 F7abb, OXKESHYE#ER S (Humane Society of the United States/Humane Society
International) -+ 7 A U B > K& w— A2 — L (Washington College of Law (WCL)) 75 D FE RLE
[available at: http://www.wcl.american.edu/environment/documents/20120202_amicus_brief.pdf], @
ERBA B2 (ASTM International) OERE, @==2—3—27 RFDOr\— | « F—BHR
( Robert Howse ) 2 X v #& M = H©n 7 B A F [available at
http://www.worldtradelaw.net/amicus/howsetunaamicus.pdf] T& 5,
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TSN, ZOWREEZLE 22 LT, (2607 IAA - Fa ) T ERFIKILT S Z
E WML L (T L7257z (para. 8),

(2) GATT 145118 - 354 I+ % [FFIFRE (judicial economy) |

AR O LB Y | AF v aid, KEOREBENGATT 155 1 THL N3 5 4 1H, TBTHE 2. 1 4%,
2.2 KRN 2.4 REBELAVE LR LM, SFE, GATTICET 5 EHIC OV T,
SRR (judicial economy) DFEHNIFRZHZ &L L= 6, T HE, EREESIL.

[FREMRIFICER 2D & LIz SV DIREIL, TBTHIE 2.1 5L 1994 4EDGATT 1 5178 + 3
k4 BIZBIA2FGEPMLTRILTHD EWVIHIREIZESLS LI TH D] 2, ZOREIX
Y 728 LT SRS PR TRE 11 2 OFRHE & 7B LTcATE 2 & o7z &R L 72 (paras.
403-405) .,

= EZ58.KL V2 AN B)BR

(B) FE{RRIRHIE

(1) T (technical regulation) | (TBT #EMEE 1 D 1)

NI L= B0, REDO [RAr7 40 v A 7] TR CTHEZ. T[40
LOBT, v/ nlEIcE END~ S 0 R S IR e 5 EE (any claim)
ZITH ETHIEDLRITNIE b0, HAROKM] ZEDTEY |, ME- T, KEDOH
B, KEZBT D27l OET, M8 [KvT7 v -7 ZEET 500
EV ) BIROHPHEZBEL WD) (para. 193), [Hx X, FEE 72 2 #0E D TBT HED
ERICEIT 5 [R#EE] & U CGEUICHREMS T2 2 8N TEL00E7 T 5 E T, X4
AEENET A 2D OFFE A BEEMT 5D TH D (ibid),

IHz, MEERAEEIX. —DENICRBHToNTTRAVv 7 -4 7] O~
IrafifiOEREHEL TBY, ZOERELTWH LIV, v 7 o8I T Mo 7~
EREZTRE LRV OTho>T, 22K LT, [23uid, MEE 22 8@ D TBT e R E
1O LIZBTHEWTO [FREHKE] & UTREM T 72 RICB/ 0 13720072 & O 2R
L7- (para. 199),

= EZ8. KLV AMNA)BR

(2) TBTHHE 2. 15 — AR TAVMEFE (treatment no less favorable) | —

Article 2.1 of the TBT Agreement consists of three elements that must be demonstrated in order to
establish an inconsistency with this provision, namely: (i) that the measure at issue constitutes a
"technical requlation™ within the meaning of Annex 1.1; (ii) that the imported products must be like the

6 See also Andrew D. Mitchell, Legal Principles in WTO Disputes (Cambridge University Press, 2008),
pp. 3 and 163.



domestic product and the products of other origins; and (iii) that the treatment accorded to imported
products must be less favourable than that accorded to like domestic products and like products from
other countries. (Para. 202, footnotes deleted / underlines added. See also para. 229)

RNEFE, THIBIZER T 5 870 5 HEFLLIRRIFEO < 7 v fin T3 % KE O R
T4y e vATOTRY T HEOREIT, ELOEETIIRL, B - A LB
HOBRADYG T, BE S D 72 BN OFERAY— % (relative integration of different segments of
production) , #X¥% I« ~—o 7 4 7 EORIRE Wo T, < OBERIEIT 5 L 9O I2Eb
nbH) Lk (para. 7.378), KED KV T 4 v« A T DT XY U ZHIED TBT BhiE 2. 1
e LIFFEEAHITIZA WV LRSI 72 (para. 8.1 (a))

ZORIZOE, FREFEERIE, [Fx ORMTIE, ~pouvER@Eic, ) 825 ik
) 0T THERRSGAT] IS <M EOME S W o 72 b DL, HDREOHEOTBTIHE
2.1 R DBAMEATMES 5 LT, BIELARWERELEZ] Xoclbin, 2ok
INDOT Fa—FE, T oHENT- & 2Rl FITFEEMIZ->E N2 (origin-neutral) TH
Ao EL, (TBTHE) 2.1 FEHEAMNND LRV E V) FRELZHESEL0XRET
H%] (para. 225) LR+ %, Eol2, ERFESNKEO T7a—T72 by M) C
HB LBV 7. bofEEN (TBTHE) 2.15%LHEE (defacto) IFEATHEMNE D
DEPET DB, T3, FHIOREORN., T72b5, MEE 72 55l ﬁ%@/\
B, §Et. DT o 7o, EAKOEA, . MR E DA ENST 1
BB L2 e 5280 (bid) & L, RAFICBW TSR UIZD X 9 77 \719?75:
P9, < LT, R 7Z2 7 7 1 —F (incorrect approach) | i F L7z & fsimfd )72 (para.
227),

(2) — 1 RELRAHEIL. AFvan~ws AR & R D RERR CKE~—F v b
BT BB At 2 25 S 720 A (paras. 233- 240)
REE, TRV T7 4 v s v 7D) TV DOESHES (access) ZHHIR L. MEEN K
W74/-t47@77n;ﬁ¢6%ﬁ%m¢ EERAREL S/ HDIX, CREOD) HEE
NHETH S ) f@E&%&LTb\fc?ﬁ‘i Ziuzx L, Lf&éﬁx . f/\"*»’ié’ﬂ%

;>%®ﬁ#'iéﬁ%f&5%\tﬁ;'%5ﬁéé%§i;®%@é&5%b5%%
ICER LTV 5 (para. 239, A= (2 B8 : KLY MEABM) LML, S5
(7= & 2, RE L 72 2 HEEDMEERE T, A L OBHVAAAYE (method of setting on dolphins)
~OMBEDOKXOTZHIZ, Axvao~ZaflinkEo~—47 > FTKH<EE LD

LLTH, KEDO~w—4 7y MIBWC TRATZ 4y« A 7] OFNICHT D RKEHD

7 WT/DS406/AB/R (4 April 2012), para. 182.



AXvan~ 7l OREEESEEA T DO, BT 4K (private actors) &9
Fud, FEICHEE RS> TWAHIETHL L WVWIFEFEL, BFETHHOTIEARV] (ibid.)
LRz,

(2) — 2 Wi AAEREE (detrimental impact) & A ¥ o~ 7Bl 5%
B % S5 b D DD,

[(eee) RRUE, ANV TOFEVIABIIERA NI E > TRIZEFETH D &0 ) KEH
DEELE, ZURNTZLITHD, LLAENG, SF3id, AFvafn Sxudgt L
TR FE DN T, AZDDIRIEBAN D D AT DA NV ~DFERIERELD TR S 720 &,
& BIRPLTA NV A DFCIAZ N D AT 2 O L RO EREEIZIZE 5720 Lo 72 D0

RRENVOFEIZLIE, TEoT, MEERIIEEIX, KEZOMOED~ 7 m#liEF T
TRUET D UIRBRIC LV LA SN A MIEOERN L ET DA NV ~OBERBIIx G L L
THESTWVRNE D ThD, FEEE K FELEON TIIZHERE T 2 th AR Ik L CHE
A SN DME— DB L, RO A LV & FVIAT 72 DI T E /& B A ALE L.
XIIERA Lol EOMBEICK DFEAELZ RN T2 272052 & AR TIR <7z,
LML, 29 L7-7#1%. FADs (Fish Aggregating Devices: A\ T FAMEE) & o7z,
E N DOWERAT ) B AT BRI 2 > ToZeuy ) (para. 292), 7°< LT, RENE, 20
B DR — ZHUKEO [RArT7 4 v - BA 7] TV ~OESHESICOE . R
B KEPE DS TIED DIBIERMT TH S iz~ 7 1 & BB ACETEN TA L OFFV A
IS N~ eSS — 2 (TBT &) 2.1 5D FCHERNMTH L &
. TR E RS Ao 7o) (para. 298 (= BE: ALY AMWBRI) L LT, K
EDORLVT 4Bl TDTRY U THENTBT BT 2.1 5 & 3FEEREHTILAR ] (para.
8.1(@) LYWz L7 (para. 299),

In sum, the participants do not contest the following findings by the Panel. First, setting on dolphins
within the ETP may result in a substantial amount of dolphin mortalities and serious injuries and has the
capacity of resulting in observed and unobserved effects on dolphins. Further, the use of certain fishing
techniques other than setting on dolphins causes harm to dolphins. With respect to tuna fishing outside the
ETP, the participants do not contest that the vast majority of tuna caught in the western Pacific Ocean is
caught with FADs, trolls, or gillnets, and that US and foreign vessels use these fishing techniques. It is
also uncontested that the tuna-dolphin association does not occur outside the ETP as frequently as it does




within the ETP, and that there are no records of consistent and widespread fishing effort on tuna-dolphin
associations anywhere other than in the ETP. Finally, the participants do not contest that, as currently
applied, the US measure does not address mortality (observed or unobserved) arising from fishing
methods other than setting on dolphins outside the ETP, and that tuna caught in this area would be eligible
for the US official label, even if dolphins have in fact been killed or seriously injured during the trip.
(Para. 251, footnotes deleted / underlines added)®

(3) TBT Wi 2.2 — LB TH DL FICESHIBRG (more trade-restrictive than necessary) | —

[Fox i, LR ClEIC, 2.2 %@E‘iﬁtﬁﬁméﬂéi&éaﬁ%ﬁ — g, [WETHDHLL L

WZEGHIIRITH > T 720 KON [FERTE RN L2 L > TET A faltEaZE Lz k
TJ WS ROERRITONS FEé&E%J&UﬁéﬁjkWO%® Wk — D 15 (para.
312 (=2 BE AL Va2 AMEO)BR)), [HHE)

(UL o, KED [KLvT gy A 7] OTXRY U THIEN 2.2 FLOEHIZBN
TIWETH LU ’m%%' [RE THDHZ a2 AF T aAMPILGE LT ENE VD /R D Sy
HriZ, A7e < & AT .%@&&&(mmwwwmmmm):%owfwtioﬂ\
Fox @z59o4»ﬁ%£&“59%ﬁ0%\N*»ﬁ;ﬁﬁ@%”ﬁ%éﬁﬂf?A
BT 2 el (Agreement on the International Dolphin Conservation Program: AIDCP) 100> 5
NRYCTFRMEEKRED [T 4 - vAT7] OFXRY U TRGEE 2, AiE O [T E2E
4% (allowing compliance) ] % [KED~—4 > hTRICTHZ &LV, A /LI DPE

KT DA NI ORGHREKRED VT 42« A TDOTNY THIENT OO
&ﬁ@ﬁﬁi?ﬁ&éﬁé?%%5j&ﬁﬁ\%ﬁbtoE%C\%%ﬁﬁﬁ&w59%
[ZO&E, AFUIRIC, DREOHED T TL, HIADORIZA /L BB S 1D D,
IEEZ T CRESNT -~k [RAv T 4v A7) ETVERTDHZ LILAHE
ThDH LRIz, NRUE, ZOZ L& THEEA AV IRET 0 7T JMIBET D HED T T,
[ANTTE—EBEINRND, ZHUTHEDLDD LT, —EDORMERBOELENA VAT
KLTHIEEZENTZTHA ] &5 FERE (scenario) LD THD, LL7en
5. 29 L7cHlgd, AF v apbE LIZEBRA VA IRET v 7T N EDHIE  (regime)
TR, EhbnEEAE, ERANADRET 0 T MEE EOFRA L KEOHE &
DAEfE (coexistence) T#h% = L%, BHL TR 11 (para. 328),

[LA L7228 6. BB K TREONMITIE, R L 72 5 HE & OB, BAR54
HEHE LTS 2 A% apgE Lo EBHEIC L, EERA LV iRe7T a7 T Lt

8 See also Rudiger Wolfrum, Peter-Tobias Stoll and Anja Seibert-Fohr, WTO: Technical Barriers and SPS
Measures (M. Nijhoff, 2007), pp. 216-217.

9 Fa=%FH,

10 199845 A 15 HELR, 1999 42 A 15 A¥E%h, BifE, YFHENL, 7T AV BERE, Ax v =3,
EC, aAZVUh, =T K, Z)AYIVRRIL, ITTT~T, KoV aTARA =TT 7, 7
F=, b= NRNXTY R_RXZATTOD 13 nE,

U R~ <,

12 fERR~




TED T XIVNNR D BRI SNVTEHEIT, AV TOBWVIARIZ IV ESNT-~ 7 1T

FTenzagr e vAT7] OTA_NVENEISNDIEMER LSS, SRIVIC, MELR-T
WDREIIA NV OFAVIALZZEEILE L TR D | Lo T, HHEHE K EETH b~ 71
X, FHVIABLAND FIETHR LN EEI, [RVv T4 A 7] OT VA5 SRS
BERLSDOHRTHD (para. 329),

VDL EV D b OE, BEEE KEHEORNMNIC BT 2 RWICERE Y THRE TH o2
F oD, &0, FEEE R EEONRITH G 7e~ 7 22D T, /S0,
EERA N RET 0 7T DBED T SR DR EN A 7o~ 7 B0 T R_Y T8
I L 72 D8 & RIFEOREIREO B ZZR T 2008 9 BEET & Th o7z,

2 A NIECOBVIARIC &> TAT DR SN-RERE LM 2 BREEHS &1

WoT, EHREZEERIFT, TTROOIMIZL Y, 7SRO L SHTITITRR Y 23 b 0 HERF
T&ERW L, DREDORVT v« BA T7DTRY T HEIZEOIEY 72 B A EBL
572D ELL FICE S HIREY) T, DYRHEEIL TBT WiE 2.2 S EIFEGHITH S ) (para.
7.620) L DHWABESZ L L L7z (para. 331, fEH=%H),

(3) TBT i€ 2.4 55 — B3 2 [ERHIKS (relevant international standard) | —

ARV ORIWHC KX, TEBEA NV HIRET v 7T AREICBITD V7 4> -4 70
EFERERET, KED RVT oA T7DTXY A THEOHBNCE L, TBT HiE 2. 4
KlZBIT pEE T, [BE 5 EEHK (relevant international standard) ] Z#&k%4 % | (para.
7.707) &9,

LinL, EREFEESE, TAF a3, HEA VIR T 0 7T MMBE~OMAEEN [IE
XFH (formality) ] TH D LHERMT L) boD, 29 THHEDITIE, O LT, WTO
IEED (EERA NV ARET 0 7T MHE~D] ZHINTHREZ R Lz & E12iE, #EFRo
Fia (issuance of an invitation) 23 HEIRYIZAT O D Z & ZREH L 2 4T 72 B 72> 72) L,
MEERA NIRRT 1 7T W EDIMANIAR D FERUE 28 512, AHEX TBT WiED H
B & DRI TEEA] BEES (body) TidZeWnWk H> TH b Lk~ (para. 398). [EEEA
NIRRT T 7T AMFEIFID R E LT R COMBE OB 2Bk s T 57,
LT, TBT e D B & DBIRT [EEREREHB (international standardizing body) J|
7eu U TR E - 2 [EIRR S (relevant international standard) | (22472 & 720 & fi# L 7= (para. 399) ,
L22L, ZHUTHE b 6T, DREDO RLv7 v - B4 70T XY U7 BUEIR, TBT WhiE
2.4 5 L ITFFEEAEHITIE ARV (para. 8.1 (€) & D/SRAVOHWHITILFFCTE B LDV AR
L7 (para. 401),



#1: /) EBE/ EMEBRITL DKM - TBT WEMRO ik

— TBT W& 2.1 5 TBT W& 2.2 & TBT W€ 2. 4 5=
INEB S O X X
EHREES X O X

FREOREN TBT HiE 2 5TV 9 & Z A0 TiEflk (technical regulation) | T2 &35 TN
&% (see esp. paras. 190-199) .

MBLHERON DL, EREREN, ST, TBTHIE 2.1 FOMRICEEL T 2.2 50 NE4722BH] @
FHIAATEZ LIZ R, KEOHEN 2.1 FLBEANTHL EHRLIZDOITREY Tho L LR LToA
(FEBIH*) Thd, 2FV., 2.1 50T 2Z A%, BFRIRE K TORE 72 LR T2 L fig L7z 18,

*The Panel stated that it was "not persuaded"” that "the United States has demonstrated that the requirements of the
US dolphin-safe labelling provisions are ‘calibrated' to the likelihood of injury". The Panel also stated that it was "not
persuaded that the requirements applicable in different fisheries under the US dolphin safe measures are ‘calibrated’,
as the United States suggests, to the likelihood of dolphins being killed or seriously injured." We note that the Panel
made these statements in the context of its analysis under Article 2.2 of the TBT Agreement. In particular, the Panel
was examining the extent to which the distinctions contained in the US "dolphin-safe” labelling provisions:

... allow consumers to accurately distinguish between tuna that was caught in a manner that adversely affects dolphins and other
tuna, by ensuring that the label is available exclusively to products containing tuna that was not caught "in a manner that adversely
affects dolphins".

The question examined by the Panel was thus different from the question of whether the detrimental impact of the US
"dolphin-safe” labelling provisions on Mexican tuna products stems exclusively from a legitimate regulatory
distinction. The Panel's findings with respect to the calibration of the measure at issue for the purposes of its analysis
under Article 2.2 are thus not necessarily dispositive of the question whether the measure is calibrated for the
purposes of Article 2.1. In particular, it would appear that in answering the question of whether the measure gives
accurate information to consumers, all distinctions drawn by the measure are potentially relevant. By contrast, in an
analysis under Article 2.1, we only need to examine the distinction that accounts for the detrimental impact on
Mexican tuna products as compared to US tuna products and tuna products originating in other countries. Bearing the
different scope of these enquiries in mind, we need to examine carefully to what extent the Panel's findings under
Article 2.2 bear on the question of whether the difference in labelling conditions for tuna products containing tuna
caught by setting on dolphins in the ETP, on the one hand, and for tuna products containing tuna caught by other
fishing methods outside the ETP, on the other hand, are calibrated to the likelihood that dolphins would be adversely
affected in the course of tuna fishing operations in the respective conditions. (Paras 285-286, footnotes deleted /
underlines added)

Arguments of the Third Participants - Canada

“[...] Canada submits that the "legitimacy" of a technical requlation is not relevant for the less favourable treatment

analysis under Article 2.1 of the TBT Agreement. If the drafters of the TBT Agreement had intended that issues

regarding the legitimacy of regulatory action should factor into the less favourable treatment test, they could have
drafted the text accordingly. Canada disagrees with what it describes as Mexico's attempt to incorporate elements of
the test pertaining to Article XX of the GATT 1994 through the recitals of the preamble of the TBT Agreement.
Canada also opposes the United States' similar argument that "legitimate requlatory action" and “legitimate

13 See also Riidiger Wolfrum, Peter-Tobias Stoll and Anja Seibert-Fohr, WTO: Technical Barriers and
SPS Measures (M. Nijhoff, 2007), p. 217.




objectives" are elements to consider in assessing whether there is less favourable treatment under Article 2.1.
However, Canada points out that Article 2.1, like Article 111:4 of the GATT 1994, provides significant flexibility to
WTO Members to impose measures that distinguish between products for "legitimate™ purposes. This is illustrated by

the Appellate Body's finding in EC — Asbestos that an otherwise essentially identical product may not be "like"
another product if that other product imposes greater health risks” (para. 138, underlines added)

m. & £ (f& &)

(A) T Bk (technical regulation) | (TBT WhEMHEE 1 @ 1) ORERE

- THRIRE ) L3 —RIICIT TSR E Rl DX RbDEN 5 DO TIERND)N? -
Stk NRNVORICRE SND DEGEL 2 TEEGL ~ ST 20850,

Arguments of the Third Participants - Australia

“In relation to whether the US "dolphin-safe" labelling provisions constitute a technical regulation within
the meaning of Annex 1.1 of the TBT Agreement, Australia endorses the reasoning set out in the separate
opinion, in particular, the view that private actions alone cannot make a measure de facto mandatory.
Accordingly, Australia supports the United States' request that the Appellate Body reverse the Panel's
finding in this regard.” (para. 138)

Cf. T2 E DY (para. 161)

Mok EAs] &1k, B, MERE. K& SFEOESORHMEXITZE ORE T 5 40 TRE L <X
ABEFEICOEHE LT b O T, TOMTFRBBINLBREZ TR T 208 M A SxovfiEick
FAKED TRAT 4 - b A 7 (dolphin-safe) ] &5 #iE X, Whwwd [m= - T

(eco-label) ] 15 & [FAIERIC, AKINTHEEZ H USSR THD L FR L, THbbH, ALAIC
Lo T [Z4e] v THkE (standard) ] 1%, [SHERK] 0 THRHEE ] BB - S5 OfEH -
SHEZOM) Lo, TREBKE (product standard) ] Tix7e <. TEEE (environment) ] 1Z5%F5
2% FE 7 E T (subjective value judgement) <2 SU{LAY 2L &2 & e N b D, 7 4V T1— -+
L—~ (Volker Rében) *H < | [, == -« 7Y 0 ZXENOFHMECARERITER 5%
P % ST~ 2 RERR C SN S 4125 3 24T FEARRY 72 [FE BRSO IR A 72 BB e ITiE Z 0 2 5 b 72
W e, 2 LT, REIOREERERIIKE (NGO) BT HE 5 A7 v kA7) O

14 AAESE IR R E R B 55 —Rim (e WTO fhiEl (A AREBSRIEITZEAT. 1996 ) 241 HS
EQO

15 See generally Erich Vranes, Trade and the Environment: Fundamental Issues in International Law,
WTO Law, and Legal Theory (Oxford University Press, 2009), pp. 342 et seq.

*OHIRRR TWTO 23 b « BfkZE B oS EES MiEE] oA Lo AELE,

16 \folker Rdben, “Eco-Labelling,” Rudiger Wolfrum (ed.), Max Planck Encyclopaedia of Public
International Law, Vol. 111 (Oxford University Press, 2012), p. 286. Z ORIEIZ DWW CTld, WTO O &
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BIFET L2000 1T BROZLRDD, BIFL T MIBN T, £DTANY »7IZoE
SR (universal) [EEEAEIZVE 2 HE LA 18,

REINVFEEF O (B) THlRR72 L 912, RAUETIE, KEOHENLTBTIHEMEE 1 O 1128
féﬁ%f@ﬁﬁﬂﬁ%(mmmHQMMMJ%%&#éﬁ%ﬂﬁ%ﬁk@okﬁ\::?&
LERBOE, OHED [ERE (optionality) ] &5 b0 HEHEE LT, g [HaHBik]
i TEEHK] EMEBT 20000, HHWE, A2 LD X512, OKED R F—LR3E
B L — 0 E P A BT 5 b D72 & LT, % AIE Lo bt (de
facto binding effect) (ZfR & LT [k M2 Il 2 00 b v o | REREORBETH D .

KED RVT 4 v A T7OTSNEANES EFE<TEBEOLOTHY I 22 DT7~L
N b, KEATY FREORTENBD LN TEXIZE W) i, HDWIT, DEE RN FET
5L, T Lic=ma - T-ULOEEME R 257 S A TS CEAISSL DG BRI
ER g R TIER S HERE A FOBI - HENIEZRONLIRETHDH I LR EEBETL
A SR NZIT D[RGS OFEIR - @%%L&%Exﬂiﬁﬁéﬂkﬁﬁi %ﬁ%ﬁé
AR - A A I

TR PE S8 1B P BUR JR 1 paps A - [E BRI At R =M TWTO L « EfFEESHEE
WHes A E] CFRK 23 FREERR) 115-116 B L 0 Hof,

ML, MROZ LN G, HE LD [ (enforceability) | DA% H > T, WO TH 5}
Hil#ik (technical regulation) | A3ERANZT 2 1T TiX7Zz2w - - -l 21X, T1S014000 >V —X| OILE
H7pma 7R 7 HEEREORMAMZ LY | TS A~OLESMEE 20155, M
L&éﬁﬁ%btiﬁm\*m?éiﬁ\?NUyawﬁﬁ’ﬂféﬁﬁé'%%ﬁwbimm
B5ETHY ., ZOREHNETHS,

(B) TBTIHE 2.1 5 : [AFITAWFHE (treatment no less favorable) | & 1%, £ DR L7220
LA A I 7 THWr T _EHED L D200 21,

5y LBRBEICBT 5 & B4 (CTE: Committee on Trade and Environment) 72\ L TBT ZEATHA
D& ZABARBZRERIEZR W JRIBEEE TWTO B85 L BREICHT 2% 8% (CTE) ORW—T
U7 RS E EEOTE &R — TEERBREAFZEN15 % 1 5 (2006 4E) 10 E; Jasper Stein, “The Legal
Status of Eco-Labels and Product and Process Methods in the World Trade Organization,” American
Journal of Economics and Business Administration, \Vol. 1(4) (2009), p. 287.

17 iz X, T—AT A7 NE (Earth Island Institute) 72 & OBRELAEMK (NGOs) 25481F
5. “International Marine Mammal Project”7z &', See at:
http://www.earthisland.org/dolphinSafeTuna/

consumer/. 1ISO (International Organization for Standardization: [ESFE#E(LiHE) @ 14020 U —
A ATHOWTIE, AsetE=A B — (%W)Ww%wvvﬁﬁ&%ﬁ. — A& X A 71,
I, III] (PEZEBREEHE. 2001 ) &

18 il 21X, PREIE DKET = 7/\/1/%.:&0)@%5(&:% —IKEEIZIB T D BREERE~DF 72 7 7
o—F— [EHAER] (2010 4510 A) 588—600 HZ M,

19 [ %3] A (separate opinion) | paras. 7.146-188, [EU @%E%%EJ (paras. 5.97-111)
20 See also Mitsuo Matsushita, Thomas J. Schoenbaum and Petros C. Mavroidis, The World Trade

Organization: Law, Practice and Policy (2nd ed. Oxford University Press, 2004), pp. 483 ff., pp.
818-820.

21 See also WorldTradeLaw.net Dispute Settlement Commentary (DSC), “Appellate Body Report: United
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“[....] With respect to Article 2.1 of the TBT Agreement, the United States agrees that a
determination of whether imported products are accorded less favorable treatment calls for an
analysis of whether the measure at issue modified the conditions of competition to the detriment of
imported products. We believe, however, that the Appellate Body misapplied this concept.

Particularly concerning is that the Appellate Body ignored the fact that at the time the
measures were adopted, Mexican and U.S. tuna product producers were in the exact same situation:
Both fished the same ocean for tuna and both set on dolphins. Any adverse effects that accrued to
Mexican tuna products vis-a-vis those of the United States resulted from the private choices
individual producers made: Producers from the United States and other Members chose to adapt
their practices to meet the conditions for use of the dolphin safe label; producers from Mexico have
chosen not to.

This does not constitute an *“adverse impact on competitive opportunities.” Article 2.1 of the
TBT Agreement is a guarantee that technical regulations will not be applied in a way that affords
protection to domestic producers. Article 2.1 is not a guarantee that producers who decide not to
meet the conditions for a label will be in the same position as producers who choose to meet those
conditions. The Panel’s analysis in this regard was correct and we commend it to Members.

Having determined that Mexican tuna producers are disadvantaged by not being able to claim
that their tuna products are dolphin safe, the Appellate Body then considered whether this was the
result of discrimination. Strikingly, the Appellate Body did not place the burden of showing
discrimination on the complainant; rather, the Appellate Body found the respondent must show that
its measures are not discriminatory because they are based on “legitimate regulatory distinctions.”

In this light, the Appellate Body reviewed the Panel’s assessment of whether the U.S.
measures were properly “calibrated” to reflect risks to dolphins resulting from different fishing
conditions and environmental factors across the world’s oceans and found the evidence on the record
did not justify the distinctions drawn by the measures. Thus, even though the difference in treatment
of Mexican tuna products was incidental to their origin, the Appellate Body considered the measure
discriminatory.

This raises a number of significant concerns. Panels may now need to review the calibration of
the measure to risk, cost, and benefit, even if in the end the difference in treatment is not related to
origin. Members have nowhere agreed that panels or the Appellate Body should conduct such an
inquiry.

Nor are panels and the Appellate Body equipped to conduct such an inquiry and second- guess
the myriad regulatory issues involved. Indeed, in this case, the Panel faced a complex scientific
record that, it felt compelled to note, involved an area “in which the collection and analysis of
information is inherently difficult.” A preferable approach to reviewing national treatment claims
under Article 2.1 would be a return to determining whether a measure at issue accords less favorable
treatment that is related to the origin of the product. In this regard, the United States recalls that
when, before a GATT panel, Mexico brought similar claims against U.S. dolphin safe labelling
provisions under the almost identically worded provision of the GATT 1947, the panel rejected those
claims. ”

States - Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products,” 2012, at
pp. 22023, available at: http://www.worldtradelaw.net/.
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Statement by the United States at the June 13, 2012, DSB Meeting, available at:
http://geneva.usmission.gov/2012/06/14/statement-by-the-united-states-at-the-june-13-2012-dsh-meeting/
(underlines added).

- FNZEOZFEE(LO R : “[T]he United States has not met its burden of rebutting this prima facie
case” (para. 298)

The United States argued before the Panel that to the extent that there are any differences in criteria
that must be satisfied in order to substantiate "dolphin-safe" claims, they are "calibrated” to the risk that
dolphins may be killed or seriously injured when tuna is caught. In this regard, the United States
emphasized the unigueness of the ETP in terms of the phenomenon of tuna-dolphin association, which is
used widely and on a commercial basis to catch tuna, and causes observed and unobserved mortalities
that, in the United States' view, are not comparable to dolphin mortalities outside the ETP. The United
States further alleged that there is a clear relationship between the objectives of the measure and the
conditions under which tuna products may be labelled "dolphin-safe”. This clear relationship, the United
States argued, does not support the conclusion that the "dolphin-safe” labelling provisions are inconsistent
with Article 2.1 of the TBT Agreement.

As an initial matter, we note that, in Japan — Apples, the Appellate Body pointed out that "[i]t is
important to distinguish, on the one hand, the principle that the complainant must establish a prima facie
case of inconsistency with a provision of a covered agreement from, on the other hand, the principle that
the party that asserts a fact is responsible for providing proof thereof." Although the burden of proof to
show that the US "dolphin-safe" labelling provisions are inconsistent with Article 2.1 of the TBT
Agreement is on Mexico as the complainant, it was for the United States to support its assertion that the
US "dolphin-safe" labelling provisions are "calibrated" to the risks to dolphins arising from different
fishing methods in different areas of the ocean. (Paras. 282-283, footnotes deleted / underlines added)

(%] TN[E R (national treatment) | D EF - FH1FE—GATT3 55 & OFEAVE - BIEE (e.g. paras.
209, 214, paras. 405-406)—

Arguments of the Third Participants-Canada

“Canada supports Mexico's claim that the Panel should have made findings under Articles I:1 and I11:4 of
the GATT 1994, particularly since the relationship between Article 2.1 of the TBT Agreement and Articles
I:1 and 111:4 of the GATT 1994 is "not settled". In particular, Canada submits that, unless the result of the
application of Article 2.1 and the corresponding provisions of the GATT 1994 to a particular measure will
necessarily be the same, it is false judicial economy for panels to fail to make findings under both
agreements..” (para. 148, foot note deleted)

CTBTHE 2.1 ROMBIC % . GATTS %1% TARH) 72 B4 2 TTHE L 45 b O indn,
—TBT & & GATT & Tik. GATT IT1E 20 D — & BISHENRH S M, TBT HEICEL T%
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T 2.24 (%K) OFIZEVIAEFHTEY . TBTHE 2.1 5L GATT3 & Tl, YKo L7
DO, RXTXA N EORSENR2 D (FHBGHIIRSEIZEZUE, 7« 7V AV 27 e Po—FR
EJ‘)O

D2 O FERIE O FEI O PE i TRUDOFEFIE OBIRICIA S D b DI, T OERNICET S
Wge, MRoeD = Dtk B, s, Bl UL NICBE T 2T X CTOERT R OEMICE L,
WIFEED [FIFEDPEMIZFF G- SN OB L D AR TRVl zir5 s, [-+]] (GATT3 % 4
H) o

“[...] The principle of non-discrimination, as set out in Art. 2.1, incorporates elements of the
most-favoured-nation (MFN) principle (Art. | GATT 1994) and the principle of national
treatment (Art. 111 GATT 1994). Art. 2.1 may be seen as a combined and shortened version of Arts
I and Il GATT 1994. In examining whether a measure is consistent with Art. 2.1 two steps may be
followed: first, the determination of whether the two products are like, the establishment of no less
favourable treatment between them.”?

John H. Jackson, World Trade and the Law of GATT: A Legal Analysis of the General Agreement on
Tariffs and Trade (Michie Co., 1969), pp. 286-288 (underline added).

“Paragraph 4 of Article 111 sets out the obligation to treat imported products “no less favorably” than like
products of national origin “in respect of all laws, regulations and requirements affecting their internal
sale, offering for sale, purchase, transportation, distribution or use.” Most of the remaining paragraphs of
Article 111 are elaborations on this general principle, with three paragraphs dealing specifically with
mixing regulations, one on price controls, and a final paragraph leaving cinematograph films to be

governed by Article IV. [...] One of the major possibilities for escape from Article 111 obligations exists in

the general and security exceptions articles of GATT, Articles XX and XXI. [...] The preparatory work

also indicates that Article 111 would not prevent government regulation to enforce standardization of
products to improve quality or lower cost, provided these regulations did not have “harmful effects” on

international trade.”

22 Riidiger Wolfrum, Peter-Tobias Stoll and Anja Seibert-Fohr, WTO: Technical Barriers and SPS
Measures (M. Nijhoff, 2007), pp. 214-215 (emphasis original).

14




(C) TBT 2.2 4 : [E¥472 A (legitimate objective) | R & EHRAL

KERED THEY
“(a) "ensuring that consumers are not misled or deceived about whether tuna products
contain tuna that was caught in a manner that adversely affects dolphins” (the "consumer
information objective™); and
(b) "contributing to the protection of dolphins, by ensuring that the US market is not used to
encourage fishing fleets to catch tuna in a manner that adversely affects

dolphins” (the "dolphin protection objective™).” (para. 302)

(W) REEDOZH LW oM\ (paras. 312-315) : Z D F{EIZ OV TIXIEE 22 G2 M3
—RH TWTO ML o —Wri— R & TR oFRIH—] (F 1k, 2012 4F)

BN ERO TER) IZETHREL TXE (necessity) | BLa Doy HriERk

“A panel adjudicating a claim under Article 2.2 of the TBT Agreement must seek to ascertain to
what degree, or if at all, the challenged technical regulation, as written and applied, actually contributes to
the legitimate objective pursued by the Member. The degree of achievement of a particular objective may
be discerned from the design, structure, and operation of the technical regulation, as well as from
evidence relating to the application of the measure. As in other situations, such as, for instance, when
determining the contribution of a measure to the achievement of a particular objective in the context of
Article XX of the GATT 1994, a panel must assess the contribution to the legitimate objective actually
achieved by the measure at issue.

We turn next to the terms "unnecessary obstacles to international trade" in the first sentence and
not ... more trade-restrictive than necessary" in the second sentence of Article 2.2 of the TBT
Agreement. Both the first and second sentence of Article 2.2 refer to the notion of "necessity”. These
sentences are linked by the terms "[f]or this purpose", which suggests that the second sentence qualifies
the terms of the first sentence and elaborates on the scope and meaning of the obligation contained in that
sentence. The Appellate Body has previously noted that the word "necessary" refers to a range of degrees
of necessity, depending on the connection in which it is used. In the context of Article 2.2, the assessment
of "necessity" involves a relational analysis of the trade-restrictiveness of the technical regulation, the
degree of contribution that it makes to the achievement of a legitimate objective, and the risks
non-fulfilment would create. We consider, therefore, that all these factors provide the basis for the
determination of what is to be considered "necessary" in the sense of Article 2.2 in a particular case.

[....] In sum, we consider that an assessment of whether a technical regulation is "more
trade-restrictive than necessary" within the meaning of Article 2.2 of the TBT Agreement involves an
evaluation of a number of factors. A panel should begin by considering factors that include: (i) the degree
of contribution made by the measure to the legitimate objective at issue; (ii) the trade-restrictiveness of
the measure; and (iii) the nature of the risks at issue and the gravity of consequences that would arise
from non-fulfilment of the objective(s) pursued by the Member through the measure. In most cases, a
comparison of the challenged measure and possible alternative measures should be undertaken. In
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particular, it may be relevant for the purpose of this comparison to consider whether the proposed
alternative is less trade restrictive, whether it would make an equivalent contribution to the relevant
legitimate objective, taking account of the risks non-fulfilment would create, and whether it is reasonably
available.” (paras. 317-318, 322, footnotes deleted / underlines added)

TN OLRE] LD BRETRTEIZ T 5 BlE 23

MRE SN HEICB N T, BB KT TA A OFEVIAZRIC LV bz~ 7 e ix [ R
T4 BAT]OTXNEMNEINEDITHAINE, LT, AF VLo TERES
NI &\ b O MR EERICRD B E A A0 ORHEEL W5 HEORF IR LT,
P L 2o TV BB L b, BT ARERS L LB D THS, LV IHDE, ke
LT, AF L amn ) B LAUS, A L0 ICEBEsEs 52 2RETH b LD £ 0~
W LTI RV T g oA 7] DTV AT 52 212700155 (would) 726 Th % | (para.

330) 24,

L CREOZ AL - 2% —0) > (HEA VA RET 0 7T DT D HIE)

CRED T« A% — 0 T TEEA VRS 0 7T JMCETHHE] Tidial,
Dhf 7 D BS AR By (independent observer) | (Z & % “non-mortality / injury certification” MD%&47 A3
ANTDEFHEZHONTHIEELWTHA D (paras. 293-297)

“[....] In the light of the above, we conclude that the United States has not demonstrated that the
difference in labelling conditions for tuna products containing tuna caught by setting on dolphins in the
ETP, on the one hand, and for tuna products containing tuna caught by other fishing methods outside the
ETP, on the other hand, is "calibrated" to the risks to dolphins arising from different fishing methods in
different areas of the ocean. It follows from this that the United States has not demonstrated that the
detrimental impact of the US measure on Mexican tuna products stems exclusively from a legitimate
regulatory distinction. We note, in particular, that the US measure fully addresses the adverse effects on

dolphins resulting from setting on dolphins in the ETP, whereas it does "not address mortality (observed

or unobserved) arising from fishing methods other than setting on dolphins outside the ETP". In these

circumstances, we are not persuaded that the United States has demonstrated that the measure is

even-handed in the relevant respects, even accepting that the fishing technigue of setting on dolphins is

particularly harmful to dolphins.”25

23 See also Elizabeth Havice and Liam Campling, “WTO Appellate Body rules on Tuna-Dolphin
Debate,” FFA Fisheries Trade News, Volume 5: Issue 4 July-Aug 2012, pp. 2-3.
24 =5 H,

25 Para. 297, underline added (footnote [614] deleted).
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CTBTHE 2.2 ICB 0Tl PER D [4pE TR (process and production method: PPM) % %,
—JNIBE LD 26,

“Members shall ensure that technical regulations are not prepared, adopted or applied with a view to or
with the effect of creating unnecessary obstacles to international trade. For this purpose, technical
regulations shall not be more trade-restrictive than necessary to fulfil a legitimate objective, taking
account of the risks non-fulfilment would create. Such legitimate objectives are, inter alia: national
security requirements; the prevention of deceptive practices; protection of human health or safety,
animal or plant life or health, or the environment. In assessing such risks, relevant elements of

consideration are, inter alia: available scientific and technical information, related processing

technology or intended end-uses of products. ” (TBT /i 2.2 2. Fir=7H)

- FRERINETEZ B4 (House Committee on Natural Resources) 72 El2 X 4. KEWNICE
FHA LRTEEDBEEA~DRIE TR ATHER LTS &0 9 AT,

(D) TB8E3 % EFSHF (relevant international standard) | (TBTHHE 2. 4 §5) OB AISTFE 28

—H FllE TBC OBOE R 8 Filike=1i Kk §lig=m )15 [/ —=7 > 2 WTO i) (4 2
FiL. AZER, 2009 4F) 212-213 HE M,

MAFRcE k. TBTHED Hi & OB T, EEHMEIE TEBE R (international
standardizing bodies) J IZ X W HIE SN HZLERH Y, TiUL — LT LHEH THHLEFTRWN
2 — TEBEERELARE (international standardizing organizations) ] T 4 9 | 20 (para. 395),

=/ OEIR (paras. 7.663- ) (2 ZAUX, B2 WHEOCEN TEESHGE (international

26 See also e.g. Philippe Sands and Jacqueline Peel, Principles of International Environmental Law
(Cambridge University Press, 2012), p. 810.

27 See e.g. William Watson, “Protectionist Denial and Bribery,” Cato @ Liberty, 4 June 2012, available
at: http://www.cato-at-liberty.org/protectionist-denial-and-bribery/. See also a letter addressed to President
Obama from the House Committee on Natural Resources, dated 31 May 2012, available at:
http://democrats.naturalresources.house.gov/sites/democrats.naturalresources.house.gov/files/documents/
2012-05-31_Dolphin_Safe_Tuna_MX_0.pdf.

28 See also e.g. Rudiger Wolfrum, Peter-Tobias Stoll and Anja Seibert-Fohr, WTO: Technical Barriers
and SPS Measures (M. Nijhoff, 2007), pp. 221-225.

29 fERIESC~ =,
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organizations) | & HHEx LD IAE &R D,

K772 L. AIDCP (&, fhoOPSK L RIS, ZFBEREZAT L 2K E CHHEAER
(Inter-American Tropical Tuna Commission (IATTC))

- EHEH, WTO OB Wb 5“non-WTO legal rules” Z80 EiF5 Z &1
FEAMICHEETHIRE LONELH D (EHRE),

“[....] In the Mexico — Taxes on Soft Drinks case, the Appellate Body indicated that the WTO dispute
settlement organs have a very limited or circumscribed jurisdiction to make determinations

concerning_whether states parties are in conformity with non-WTO legal rules. In the ruling, the

Appellate Body noted that it saw “no basis in the DSU for panels and the Appellate Body to

adjudicate non-WTO disputes.”*

(E) TBT i€ 2 5k, 5 K UMHEE 3 (TR D EEHE . fadt X O E OJRICET 5 TBT
ZB&OPE (TBT Committee Decision on the Principles for the Development of International
Standards, Guides and Recommendations with relation to Articles 2, 5 and Annex 3 to the
Agreement) DL {ET T

“[....] With respect to the question of whether the terms and content of the Decision express an
agreement between Members on the interpretation or application of a provision of WTO law, we
note that the title of the Decision expressly refers to “Principles for the Development of International
Standards, Guides and Recommendations with Relation to Articles 2, 5 and Annex 3 of the
Agreement”. We further note that the TBT Committee undertook the activities leading up to the
adoption of the Decision "[w]ith a view to developing a better understanding of international
standards within the Agreement™ and decided to develop the principles contained in the Decision,
inter alia, "to ensure the effective application of the Agreement™ and to “clarify and strengthen the

concept of international standards under the Agreement”. We therefore consider that the TBT

Committee Decision can be considered as a "subsequent agreement” within the meaning of Article

31(3)(a) of the Vienna Convention. The extent to which this Decision will inform the interpretation

and application of a term or provision of the TBT Agreement in a specific case, however, will
depend on the degree to which it "bears specifically” on the interpretation and application of the

respective term or provision. In the present dispute, we consider that the TBT Committee Decision

30 Appellate Body Report,Mexico - Tax Measures on Soft Drinks and Other Beverages,
WT/DS308/AB/R, adopted 24 March 2006, para. 56, cited in: Robert Howse, Amicus Curiae Submission,
Before The World Trade Organization Appellate Body, 17 February 2012, pp. 18-19 (underline added).
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bears directly on the interpretation of the term "open™ in Annex 1.4 to the TBT Agreement, as well as

on the interpretation and application of the concept of "recognized activities in standardization".”%

- TBT ZEZOWREIZBIT 5 6 >DOEA:

Decision of the [TBT] Committee on Principles for the Development of International Standards,
Guides and Recommendations with Relation to Articles 2, 5 and Annex 3, in G/TBT/1/Rev.10 (9
June 2011), pp. 46-48 (underlines added).

1. The following principles and procedures should be observed, when international standards,
guides and recommendations (as mentioned under Articles 2, 5 and Annex 3 of the TBT Agreement for
the preparation of mandatory technical regulations, conformity assessment procedures and voluntary
standards) are elaborated, to ensure transparency, openness, impartiality and consensus, effectiveness and
relevance, coherence, and to address the concerns of developing countries.

2. The same principles should also be observed when technical work or a part of the international
standard development is delegated under agreements or contracts by international standardizing bodies to
other relevant organizations, including regional bodies.

1. Transparency

3. All essential information regarding current work programmes, as well as on proposals for
standards, guides and recommendations under consideration and on the final results should be made
easily accessible to at least all interested parties in the territories of at least all WTO Members.
Procedures should be established so that adequate time and opportunities are provided for written
comments. The information on these procedures should be effectively disseminated.

4, In providing the essential information, the transparency procedures should, at a minimum,
include:
@) the publication of a notice at an early appropriate stage, in such a manner as to enable

interested parties to become acquainted with it, that the international standardizing body proposes to
develop a particular standard;

(b) the natification or other communication through established mechanisms to members of the
international standardizing body, providing a brief description of the scope of the draft standard, including
its objective and rationale. Such communications shall take place at an early appropriate stage, when
amendments can still be introduced and comments taken into account;

(c) upon request, the prompt provision to members of the international standardizing body of the
text of the draft standard;
(d) the provision of an adequate period of time for interested parties in the territory of at least all

members of the international standardizing body to make comments in writing and take these written
comments into account in the further consideration of the standard;

(e) the prompt publication of a standard upon adoption; and

4] to publish periodically a work programme containing information on the standards currently
being prepared and adopted.

5. It is recognized that the publication and communication of notices, notifications, draft

standards, comments, adopted standards or work programmes electronically, via the Internet, where
feasible, can provide a useful means of ensuring the timely provision of information. At the same time,
it is also recognized that the requisite technical means may not be available in some cases, particularly
with regard to developing countries. Accordingly, it is important that procedures are in place to enable
hard copies of such documents to be made available upon request.

2. Openness

31 Para. 372, underline added (footnotes [737-740] deleted).
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6. Membership of an international standardizing body should be open on a non-discriminatory
basis to relevant bodies of at least all WTO Members. This would include openness without
discrimination with respect to the participation at the policy development level and at every stage of
standards development, such as the:

€)) proposal and acceptance of new work items;

(b) technical discussion on proposals;

(c) submission of comments on drafts in order that they can be taken into account;

(d) reviewing existing standards;

(e) voting and adoption of standards; and

f dissemination of the adopted standards.

7. Any interested member of the international standardizing body, including especially developing

country Members, with an interest in a specific standardization activity should be provided with
meaningful opportunities to participate at all stages of standard development. It is noted that with
respect to standardizing bodies within the territory of a WTO Member that have accepted the Code of
Good Practice for the Preparation, Adoption and Application of Standards by Standardizing Bodies
(Annex 3 of the TBT Agreement) participation in a particular international standardization activity takes
place, wherever possible, through one delegation representing all standardizing bodies in the territory that
have adopted, or expected to adopt, standards for the subject-matter to which the international
standardization activity relates. This is illustrative of the importance of participation in the international
standardizing process accommodating all relevant interests.

3. Impartiality and Consensus

8. All relevant bodies of WTO Members should be provided with meaningful opportunities to
contribute to the elaboration of an international standard so that the standard development process will not
give privilege to, or favour the interests of, a particular supplier/s, country/ies or region/s. Consensus
procedures should be established that seek to take into account the views of all parties concerned and to
reconcile any conflicting arguments.

9. Impartiality should be accorded throughout all the standards development process with respect
to, among other things:

@ access to participation in work;

(b) submission of comments on drafts;

(c) consideration of views expressed and comments made;

(d) decision-making through consensus;

(e) obtaining of information and documents;

f dissemination of the international standard;

(9) fees charged for documents;

(h) right to transpose the international standard into a regional or national standard; and

(i) revision of the international standard.

4. Effectiveness and Relevance

10. In order to serve the interests of the WTO membership in facilitating international trade and

preventing unnecessary trade barriers, international standards need to be relevant and to effectively
respond to regulatory and market needs, as well as scientific and technological developments in various
countries. They should not distort the global market, have adverse effects on fair competition, or stifle
innovation and technological development. In addition, they should not give preference to the
characteristics or requirements of specific countries or regions when different needs or interests exist in
other countries or regions. Whenever possible, international standards should be performance based
rather than based on design or descriptive characteristics.

11. Accordingly, it is important that international standardizing bodies:

@ take account of relevant regulatory or market needs, as feasible and appropriate, as well as
scientific and technological developments in the elaboration of standards;

(b) put in place procedures aimed at identifying and reviewing standards that have become
obsolete, inappropriate or ineffective for various reasons; and

(c) put in place procedures aimed at improving communication with the World Trade Organization.
5. Coherence
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12. In order to avoid the development of conflicting international standards, it is important that
international standardizing bodies avoid duplication of, or overlap with, the work of other international
standardizing bodies. In this respect, cooperation and coordination with other relevant international
bodies is essential.

6. Development Dimension

13. Constraints on developing countries, in particular, to effectively participate in standards
development, should be taken into consideration in the standards development process. Tangible ways
of facilitating developing countries' participation in international standards development should be
sought. The impartiality and openness of any international standardization process requires that
developing countries are not excluded de facto from the process. With respect to improving
participation by developing countries, it may be appropriate to use technical assistance, in line with
Article 11 of the TBT Agreement. Provisions for capacity building and technical assistance within
international standardizing bodies are important in this context.

“Reference to the 1969 Vienna Convention is almost an automatism for the Dispute Settlement Body
(DSB) of the World Trade Organization (WTO). There exists practically no other option since according
to Article I11: 2 of the Understanding on Rules and Procedures Governing the Settlement of Disputes, the
rules of the WTO should be interpreted so as to ‘clarify the existing provisions of those agreements in
accordance with customary rules of interpretation of public international law.” There are thus barely any
cases where this reference is missing from reports of the Appellate Body, since the procedure has been
legitimated in this way although this procedure may not always be justified in respect to Article 31. Since
the Gasoline case in 1996, the Appellate Body has refused to isolate the rules of the General Agreement

(GATT-94) from other rules of interpretation in public international law, [....].

Olivier Corten and Pierre Klein, The Vienna Conventions on the Law of Treaties : A Commentary (Oxford
University Press, 2011), Vol. I, pp. 820-821 (underline added).

—fiff4% : 1.L.C. “Treaties over time/Subsequent agreements and subsequent practice in relation to

interpretation of treaties” [e.g. UN Doc. A/63/10, Annex 1, pp. 365 et seq.], etc.

“[S]ince para 3 lit a does not contain any formal requirement, it would seem that the “agreements”
can very well be made informally. They do not have to be in treaty form but must be such as to
show that the parties intended their understanding to be the basis for an agreed interpretation. The
proven fact, not the form, of an agreement is what counts under lit a. [...] If informal agreements or
understandings fall under lit a, this would also mean that there is a potential over;ap with the concept
of “subsequent agreement of the parties” within the meaning of lit b.”

Oliver Dorr and Kristen Schmalenbach (eds.), Vienna Convention on the Law of Treaties: A Commentary
(Springer-Verlag, 2012), p. 554 (emphasis original).
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“The Panel concluded from the above considerations that the Note Ad Article Il covers only those
measures that are applied to the product as such. The Panel noted that the MMPA regulates the domestic
harvesting of yellowfin tuna to reduce the incidental taking of dolphin, but that these regulations could
not be regarded as being applied to tuna products as such because they would not directly regulate the
sale of tuna and could not possibly affect tuna as a product. Therefore, the Panel found that the import

prohibition on certain yellowfin tuna and certain yellowfin tuna products of Mexico and the provisions of

the MMPA under which it is imposed did not constitute internal requlations covered by the Note Ad

32 See e.g. Osamu Yoshida, “Procedural Aspects of the International Legal Regime for Climate Change:
Early Operation of the Kyoto Protocol Compliance System,” Journal of East Asia and International Law,
\ol. 4, No. 1 (May 2011), pp. 53 et seq.

33 Andrew T. Guzman and Alan O. Sykes, Research Handbook in International Economic Law (E. Elgar,
2007), p. 522.
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Article I11.

The Panel further concluded that, even if the provisions of the MMPA enforcing the tuna harvesting
regulations (in particular those providing for the seizure of cargo as a penalty for violation of the Act)
were regarded as regulating the sale of tuna as a product, the United States import prohibition would not
meet the requirements of Article Ill. As pointed out in paragraph 5.12 above, Article I11:4 calls for a
comparison of the treatment of imported tuna as a product with that of domestic tuna as a product.
Regulations governing the taking of dolphins incidental to the taking of tuna could not possibly affect
tuna as a product. Article 111:4 therefore obliges the United States to accord treatment to Mexican tuna no

less favourable than that accorded to United States tuna, whether or not the incidental taking of dolphins
134

by Mexican vessels corresponds to that of United States vessels.

- TBT WHE2.25:L PPM ORf%— T (C) &M

34 US-Tuna I, paras. 5.14-15 (underlines added).
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