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Thank you very much for this very kind invitation and having me today. I'm very pleased to have a
chance to present to this illustrious group of experts. I will try to share my experience and perspective
on this important topic and look forward to the conversation and Q&A we have. I am aware that this

is being translated and we'll make sure that the translator and I do co-operate effectively.

You have already kindly explained my background. If there are any questions in that respect, please

do feel free to ask them. I would otherwise move on then, to the substance of my presentation.



AGENDA

1. Problems with current EU competition policy to decarbonize society

* Theimportance of collective efforts
* Competition law as a barrier?: Status in Europe

* Competition law as a barrier?: Scenarios

2. Recommended measures for Japan to decarbonize society

I would like to focus today on two topics that the study group asked me to cover: One, are problems
within the current EU competition policy with the view to decarbonization of society; and secondly,
recommended measures that I would potentially believe could be helpful for the thought process that

you're currently going through in Japan.

I should say, if there's anything unclear, please do feel free and intervene. We have time for a Q&A,

but I would like to avoid that there are any misunderstandings if I'm not clear on what I'm saying.
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DECARBONISATION — THE IMPORTANCE OF COLLECTIVE EFFORTS (1)

* Strong incentives for companies to drive decarbonisation
* Primacy of individual efforts — but risk of prohibitive costs:
*  First mover disadvantages
* Behavioural aspects: Stated vs. revealed consumer preferences

* Negative externalities

*  “Residual market failure” where individual efforts and regulation prove insufficient

* Now recognized in EU draft horizontal guidelines

Co-operation to achieve legislative requirements (ex. plastics taxes)

G

Let me start with what I believe are the elements that make collective efforts of companies to

decarbonize society important.

We see in Europe and I know also in other markets where Unilever is doing business, that companies
are more and more under pressure and expectation to deliver on sustainability and environmental

protection, to reduce their carbon footprint, and to contribute to a reduction of climate change.

We see indeed a lot of expectations from nongovernmental organizations, from shareholders and other
stakeholders, but also employees of the company, notably younger employees joining the company
who are expecting that Unilever — and the same will be true for many other industries and many of our

competitors — to deliver on climate change reduction and reduction of carbon emissions.

And when we look at how companies like Unilever and many others respond to these challenges, I
think it is important to know that we will always strive for individual solutions because we believe
that more sustainable products are valued by our customers and therefore we can win a competitive

advantage over our competitors by making our products more environmentally sustainable.

But there are also risks associated with this. In particular, we see that companies that make the biggest
investments into more sustainable production and products and product features such as packaging are
sometimes facing prohibitive costs that may lead to what we call a first-mover disadvantage. In other
words, companies that make the biggest investments will not be rewarded by customers because prices

increase and therefore those products are either not introduced into the market in the first place or

5
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withdrawn swiftly.

In addition to this concern, we also see some learnings from behavioral economics that show that
customers do very often say that they would be ready to pay more money for more environmentally
sustainable products but when they actually show their behavior in front of the shelves in a
supermarket, for instance, this is not being reflected because, in reality, customers do not pay as much

as they say they would be ready to pay for more sustainable products.

The problem that we see here is that if regulation and collective efforts do not kick in and are not
successful, that companies remain incentivized to engage in non-sustainable behavior that will
continue to lead to negative externalities like harm to the environment and carbonization while these
extra costs that come with such behavior are not being accrued for, neither through taxes nor other

means that would incentivize companies economically to abstain from such harmful behavior.

In fact, the European Commission has now recognized this problem in its new draft guidelines for
horizontal cooperation between competitors that are currently being consulted on. The Commission
adopts the concept of residual market failure, which essentially means that in some instances, neither

the market nor regulation deliver desirable results.

I therefore believe, that collective efforts of industry players and of competitors can help fill this gap

and respond to this phenomenon of residual market failure.

In addition, we believe that cooperation can be a complementary tool where companies may have to

partner in order to achieve requirements imposed on them by regulation and legislation.

A concrete example are plastic taxes that are now being introduced in many European countries. And
in order for companies to avoid plastic taxes by reducing the share of recycled plastics in their
packaging, they are now in a situation where they consider jointly buying recycled plastics from
recyclers given that we currently are already facing a shortage of recycled plastics, and therefore
maybe only collective industry efforts can incentivize recyclers sufficiently to make the required

quantities available on the market.



DECARBONISATION — THE IMPORTANCE OF COLLECTIVE EFFORTS (2)

*  Making the most effective co-operations happen is key:
* There is already an wide range of collective initiatives
*  But many of them are light-touch and they often lack deep impact

* Likely main driver of co-operation: Corporate pledges & commitments
* Companies in the process of realising the magnitude of the challenge

* Reputational & litigation risks if net-zero targets not met

What role should competition policy — or legislation? — play in this?

* Reactive response to industry demands for more flexibility? — or —

o * Proactive encouragement of impactful joint action against climate crisis?

Uniewser 4

It is important to say that there's already a lot of cooperation going on in different industries. But many
of these collective efforts are relatively light-touch and lean, and have, in my view, not always been

sufficient to achieve the ambitious targets that companies have defined for themselves.

We feel in particular that a big change is going on in many industries that has evolved over the last
two or three years where companies realize that they do not only have to make pledges and
commitments vis a vis their various stakeholders, but they also have to meet these pledges and
commitments. And the challenge is bigger than many companies were assuming and they also realized
that if they do not meet their pledges and commitments, they might not only be facing reputational
risks but also litigation risks if they are not meeting the targets, for instance, in the United States by

the Securities and Exchange Commission.

The question, therefore, is what role competition policy or legislation should play in this. The more
conventional approach would be to say that let's a matter of legislation. If there is a role for competition
policy at all, it should wait for companies to put forward cases for approval and assessment and then
reactively respond to that. However, given the climate crisis that we are currently facing and the
uncertainties that companies have in front of themselves, I would find it beneficial if legislation and
enforces would proactively encourage companies to take action jointly and make sure that the legal

framework is giving companies the necessary leeway in that respect.

I'm now moving to slide number five. If you have any problems seeing it, please let me know.
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EXAMPLES OF IMPACTFUL CO-OPERATION SCENARIOS

Airline agreements to accelerate migration to more eco-efficient airplanes

Ocean liner co-operation agreements to rapidly replace fossil by green fuels
Construction companies to phase-out conventional steel until fixed deadline
Agreements between car makers not to produce SUVs above a certain weight

Joint development of carbon capture storage facilities with long term supply obligations
Joint hydrogen procurement and carbon capture co-operations in petrochemicals

Agricultural companies agree to bovine feed additives to reduce methane emissions

B N O

An agreement between fruit growers to phase out the most harmful pesticides
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On this slide, you will see a number of examples that I have put together to exemplify where
cooperation between competitors in different industries can make a difference in order to achieve
environmental sustainability. I will not go through them line by line, but from a competition law
perspective they might be challenging, and I will come back to that. Each of them might be difficult
to exempt from the prohibition of restrictive practices between competitors under the current legal

framework, at least in the European Union.

All the examples have in common that they will probably lead to cost increases and ultimately price
increases for consumers. One of the legal questions that may have to be answered is if the benefits that
materialize through carbon reductions are sufficient and relevant in order to compensate for the

potential price increases for consumers.

I will maybe take two examples. If you take a look at the first one, regarding airlines, if they were to
agree to accelerate rapidly the introduction of more efficient airplanes and the migration to green fuels,
this might come with very substantial cost increases. Let's say an airline ticket from Brussels to Tokyo
in the business class would be €300 or €400 more expensive. The individual consumer, so the
purchaser of this ticket, would only have a marginal benefit by reducing his or her own carbon footprint.
However, the overall benefit for the planet and for the population of the planet would likely be

significant.



I'm now moving on to slide number six. And again, let me know if there are any difficulties in seeing

them. We will come back, as I said to the examples at a later point.

COMPETITION LAW AS A BARRIER —STATUS: EU MEMBER STATES

Netherlands: Draft guidelines substantially increasing leeway for green co-operation

* But: Safe harbour requires conformity with legislative objectives

* But: Outside safe harbour “willingness-to-pay” principle applies

Austria: Legislation recognising that sustainability benefits may outweigh price increases
* But: EU law may already allow that reading

* But: Application to concrete cases remains to be seen

Greece: Staff working paper endorsing benefits of co-operation in principle

* But: No concrete guidelines as to application of principles

Germany: Report on competition policy & sustainability

» Rather established reading of competition law principles s o
;‘é@%‘ * But: BKartA recent case practice rather pragmatic ol
Unilever 6 Unileaer

So on slide number six, I have summarized where the law and policy stands in 4 European member

states.

The Dutch Competition Authority has been the front runner in this case, and they have issued draft
guidelines that establish safe harbors for companies under certain conditions for green co-operations

that otherwise would not be exempted from the prohibition of restrictive agreements.

I believe, however, that the Dutch guidelines have a few weaknesses, notably the fact that the more
lenient treatment is only granted if the objectives of cooperation are in line with legislative objectives,
which means that companies would face more difficulties getting approval for co-operations that aim

to go beyond what is already provided by legislation and legislative targets.

Further, the Dutch guidelines are relying on the so-called “willingness to pay” principle, which
essentially means that co-operations outside a relatively narrowly defined safe harbor can be regarded
favorably under competition law if consumers, according to surveys, in particular, are ready to pay

more for more sustainable products.

I believe that “willingness to pay” is not a suitable standard because it leaves it to the consumer's



personal preferences if they cover the costs — or not — of the harm they would otherwise produce if

they behaved unsustainably.

And furthermore, under European law - and I suppose similar principles will apply in Japan - if
consumers are willing to pay more for a sustainable product, cooperation will often not be required
between companies to introduce more sustainable products because companies can already introduce
those products in competition to each other, which under European and potentially Japanese
competition law means that the cooperation cannot be signed off as admissible because it does not

meet the criteria of indispensability.

In other words, the willingness to pay principle is also difficult to integrate into general principles of
European and I suppose also Japanese law. If consumers are willing to pay more for sustainable
products, it will be difficult to justify cooperation because companies could also individually introduce

the more sustainable products so that cooperation will not be required.

Austria has also taken an interesting approach in that they have introduced a legislative exemption
under which sustainability benefits like carbon reductions can outweigh price increases and therefore

lead to the admissibility of such types of cooperation.

My question here is whether European law would not already allow such reading of the law, which is

currently very controversial.

And secondly, we would need to see how this new legislation will be applied to actual cases because
it remains relatively broad and vague. The Austrian government has in the course of this week issued
guidelines to specify its interpretation of the new law and it will be interesting to see how concrete

cases are being dealt with.

The Greek Competition Authority has also been active in this space and issued an interesting staff
working paper which very generously endorses co-operations to achieve green targets. However, at

this stage, it remains unclear how these principles would be applied in practice.

Germany also has issued a report on competition policy and sustainability co-operations which
confirms a rather conservative reading of competition law principles, not giving a lot of leeway for
green co-operations. However, in a number of recent cases, the German Competition Authority, the
Bundeskartellamt, has been quite pragmatic in making co-operations work if they benefit the

environment.



I'm now moving on to slide seven. And again, let me know if there are any problems seeing the slide.

COMPETITION LAW AS A BARRIER —STATUS: DRAFT EU GUIDELINES
“Philosophically” a step towards a “net zero competition policy”

But important questions remain unanswered:

* Treatment of mandatory standards

* Compensation requirements for “collective benefits”

Key criticisms:

* “Willingness to pay” is unhelpful measure

* Full compensation vs. “fair share” — Dutch position more progressive

» Disregard of collective benefits outside (EU) consumer market

e Future consumers not considered

Unilovev 7

I would like to touch now on the draft guidelines of the European Union on horizontal agreements that
include a new chapter on sustainability cooperation. I believe that the new draft guidelines are in
principle a very important step towards a competition policy that really embraces and recognizes the
objective of a competition policy that helps to respond to the climate crisis. There are, however, a few

questions that remain unanswered and need to be addressed in the ongoing legislative process.

Firstly, the draft guidelines suggest that the European Commission will accept also mandatory standard
agreements between companies to introduce more environmentally sustainable behavior if the price
increase is insignificant, which is a good development. However, the wording needs to be clearer to
underline that not only voluntary standards are covered by this safe harbor provision. In particular, it
remains unclear how the Commission wants to interpret a new reading of the law under which so-

called collective benefits for society can also be reflected in competition policy.
Which leads me to my key criticisms of the draft guidelines.
Firstly, as I mentioned earlier in relation to the Dutch guidelines, the “willingness to pay” principle

that the Commission has also applied to certain types of cases is, [ believe, not helpful for the reasons

I have tried to explain.

10

» “Polluter-must-benefit” principle = compensation for costs of not harming others

IMe HY
1Sy

Unilleaer



Secondly, European Competition law requires that any benefits resulting from restrictive cooperation
agreements must deliver benefits that consumers receive a fair share of. However, the draft guidelines

seem to assume that consumers must be fully compensated and not only receive a fair share.

This means, for instance, in the airline example that I mentioned earlier, that the compensation must
be sufficient to fully compensate the purchase of the more expensive airline ticket for the higher costs

incurred for more sustainable air travel.

The problem here is that the individual benefit of the purchase of the tickets is probably limited
because his or her individual “environmental” benefit is not very significant. However, the collective
benefits for the entire planet is substantial while this cannot be taken into account under the current

drafting of the guidelines.

Similarly, under the current draft, benefits must materialize in the relevant European consumer market

so that benefits that materialize only in other parts of the world would not be taken into consideration.
I think my key criticism here is that the Commission requires the individual user who would otherwise
incur significant negative externalities and costs for society must receive full compensation for the

costs of not harming others and the planet as a whole.

This is also underlined by the fact that the current draft of the guidelines does not take into

consideration future consumers and benefits that accrue to future consumers.

On the next slide, number eight, I would like to look at different kinds of agreements that under the

guidelines would probably be admissible.

11



COMPETITION LAW AS A BARRIER — NON-PROBLAMTIC CO-OPERATIONS

1. Joint awareness campaigns
2. Agreements loosely committing competitors
3. Agreements leaving discretion as to means to achieve sustainability goal
4. Voluntary standardization
5. No appreciable effects-cases
6. Agreements creating new markets
7. R&D co-operation within existing EU framework
Unilover s

It is indeed important to underline that even according to current competition policy as well as under
the new guidelines, a large number of cooperation agreements and types of agreements, types of

behavior, would already not fall under the prohibition of restrictive practices.

This is especially true for voluntary standardization agreements, where the companies are free to
decide if they want to join and leave the standard, where the standard is available to everybody in a
nondiscriminatory manner, and everybody can be part of the standard-setting process.

Also, admissible are co-operations, where the impact, especially on the costs or on the choice of
consumers, is not appreciable and therefore not significant enough to constitute a restriction of

competition.

I'm now going back on slide nine and the examples that I have presented earlier.

12
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COMPETITION LAW AS A BARRIER — PROBLAMTIC SCENARIOS

1. Airline agreements to accelerate migration to more eco-efficient airplanes
2. Ocean liner co-operation agreements to rapidly replace fossil by green fuels
3. Construction companies to phase-out conventional steel until fixed deadline
4. Agreements between car makers not to produce SUVs above a certain weight
5. Joint development of carbon capture storage facilities with long term supply obligations
6. Joint hydrogen procurement and carbon capture co-operations in petrochemicals
7. Agricultural companies agree to bovine feed additives to reduce methane emissions
8. An agreement between fruit growers to phase out the most harmful pesticides
It remains unclear — and highly questionable — if such co-operations would
be admissible under current EU competition policy B 2y
W ol
Unilover 9 Unilover

Depending on the cost increases that come with the agreement, it is likely that these types of
agreements would cause competition law problems under the new EU guidelines and also under the

enforcement practices in most of the European member states.

When you look at example number four, the problem here is not increase of costs and prices, but rather
a reduction in consumer choice, and the question would be if the benefits for the planet can be taken
into account if SUVs above a certain weight are not produced anymore. Under the current guidelines,

that would probably not be the case.

Examples six, seven, and eight very much depend on any cost increases. If you look, for instance, at
example number six, which [ understand is potentially relevant in Japan, the question would be indeed
if the joint procurement would lead to substantial efficiencies in terms of the costs that could — if the
procurement alliance restricts competition — justify the joint procurement.

A number of further factors would have to be taken into consideration, especially the market coverage

of the companies participating in the procurement alliance.

In the European Union, the approach is principally that a smaller joint market share of the members
of the buying alliances is favorable. However, in order for procurement alliances to achieve their
environmental targets, it makes sense for them to be as large as possible. So, for instance, if all large

petrochemical companies in Japan were to join forces and jointly procure hydrogen and engage in

13



carbon capture co-operations, the question would be if such a large alliance would be justifiable given

the positive impact on carbon reductions. This is at least under European law unclear and questionable.

Let me move on then to the second part of my presentation on page 10.

AGENDA

1. Problems with current EU competition policy to decarbonize society

2. Recommended measures for Japan to decarbonize society
 Solutions within existing (EU/Japanese) legal framework
* Public policy exemptions applied by competition enforcer

* Ministerial approval

Ubnillswsen

I'm, however, very happy to take any questions that you may have here at this point before we move

10

on to the possible measures that Japan may want to consider to decarbonize society.
If there are no questions at this point, I leave this to the Q&A and would now then give you an overview
of different solutions that I could think of within the existing legal framework by introducing public

policy exemptions for the Competition Authority, or lastly through a ministerial approval solution.

On slide eleven, I have explained how solutions could look like within the European legal framework.

14



SOLUTIONS WITHIN EXISTING (EU/JAPANESE) LEGAL FRAMEWORK

* Explicit recognition of collective benefits as justifying restrictions of competition

* Regardless of where and when they materialize
* |rrespective of whether direct consumer is beneficiary
* Potential concerns:
* How to balance collective benefits against restrictive effects?
* Consistent with consumer “fair share” requirement?

* Radical departure from consumer welfare doctrine

Unilovev 11

One approach would be that in Europe, for instance, the European Commission recognizes collective
benefits as justifying restrictions of competition by clarifying that they count and are relevant
regardless of whether they materialize in Europe or elsewhere, and regardless of whether the direct

user or consumer of the product is the beneficiary of the carbon reduction.

It is, however, important to recognize that there are some remaining open issues, in particular, the
question how such collective benefits, like decarbonization, can be balanced against restrictive effects

like cost increases. How this would look like in practice is difficult to determine.

The second concern comes from the fact that in European law, the direct consumers or buyers of the
product must receive as I explained a fair share of any benefits. In other words, here the carbon

reduction benefits if, for instance, a benefit only materializes outside Europe.

Let's take the example of an improvement of biodiversity in African producer countries. How can this
be reconciled with the fair share requirements since European consumers would not be the direct

beneficiary of the biodiversity improvement?
Another concern could be that such a reading of the European legislative provisions would mean a

radical departure from the consumer welfare doctrine, under which the benefits that accrue to

consumers are understood in a relatively restricted fashion, and there would be no room to take

15




collective benefits into account.

On the next slide, number twelve, I would like to present two approaches that have been taken in
Austria and Australia where the legislator introduced solutions to address the issue — in the Austrian
case, by broader interpretation of benefits that can be taken into account; in Australia, by the
introduction of an authorization of co-operations by the competition enforcer that meet requirements

in order to achieve certain public benefits.

PUBLIC POLICY EXEMPTION APPLIED BY COMPETITION ENFORCER

* New Austrian legislation — so far no practical experience, guidelines lacking

* Australia: companies can seek “authorisation” on public benefits grounds for
conduct that would otherwise contravene competition legislation

* Battery Stewardship Counsel decision (2020): Levy of four cents per 24
grams in exclusive scheme to pay rebates that help offset the cost of
collecting, sorting and processing expired batteries

* Levies on consumers approved also regarding greenhouse gas refrigerants
and agricultural/veterinary chemicals to fund collection/disposal programs

* No full quantification of benefits required: ACCC consults and obtains
submissions from governmental agencies and industry associations

Unilovev 12

We have already taken a look at the Austrian provision. In Australia, the “authorization” regime was
established already a long time ago before the sustainability discussion started to affect competition

policy.

Among the relevant cases are a few instances where the Australian Competition and Consumer
Commission endorsed schemes under which companies agreed to introduce levies on their customers
in order to finance schemes to achieve more environmentally sustainable solutions, for instance for
batteries or greenhouse gas refrigerants. The “authorization” regime has been introduced expressly in
order to give room for public policy considerations that go beyond a narrowly understood consumer
welfare standard like in the EU. It has not been required that the benefits that would materialize, for
instance for the environment, have to be quantified, but submissions and inputs in other forms from
governmental agencies etc. is being reflected in order to weigh the advantages of the cooperation

against the potential downsides.

16




Let me then now move on to slide number 13, where I am explaining an approach that has been taken
in Germany in relation to merger control but might potentially serve as inspiration for a solution you

would want to develop in Japan.

MINISTERIAL APPROVAL: THE GERMAN EXAMPLE (1)

» Specific instrument in § 42 of the Act against Restraints of Competition (GWB):

* “The Federal Minister for Economic Affairs and Energy will, upon

application, authorise a concentration prohibited by the Bundeskartellamt
if, in the individual case, the restraint of competition is outweighed by
advantages to the economy as a whole resulting from the concentration, or

if the concentration is justified by an overriding public interest. [...]
Authorisation may be granted only if the scope of the restraint of
competition does not jeopardize the market economy system.”

* Ministry for Economic Affairs envisions to introduce until 2025 the

participation of the Bundestag in the ministerial authorisation procedure.

As I said, this rule applies specifically to concentrations of undertakings that are being assessed under
the German merger control regime and not to co-operations. But the principal approach can easily be

adopted also in relation to restrictive agreements between companies.

As the quote from the relevant provision in Section 42 of the Act against Restraints of Competition
shows, the solution found in German Merger Control Law is very similar to the authorization regime

in Australia in that overriding public interests can outweigh restrictions of competition.

But while in substance the two approaches seem similar, the key difference is that while in Australia,
the Competition Authority takes the decision if they're our overriding public interests, in Germany, the

Federal Ministry of Economic Affairs and Energy is in charge.
I would like to flag here that the new German government that came into power at the end of last year

is considering to revise the law and introduce a participation of the Bundestag, the Federal German

Parliament, in the authorization procedure.

17
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I'm moving on now to the last slide number 14 to take a look at some of the key elements of the

ministerial approval provision in Germany.

MINISTERIAL APPROVAL: THE GERMAN EXAMPLE (2)

* Ministerial authorisation is not a political decision: The Federal Minister for
Economic Affairs acts as a politically neutral cartel authority (at least in theory).

* An opinion of the Monopolkommission (monopolies commission), an independent

advisory body of economic and legal experts, must be obtained beforehand.

* Approval has been applied 23 times and granted 10 times since 1973.

* “Authorisations have recognised as “common good”: securing energy supplies,

relieving the burden on public budgets, safeguarding jobs, press diversity but also

protecting the climate and environment.

* Broad notion of “common good” invites extraneous political aspects

Conceptually, the administrative authorization is not a political decision in that the Federal Minister
for Economic Affairs acts as a politically neutral authority. However, in reality, it is a decision that so

far has often been influenced by political consideration.

The Minister of Economics is obliged to consult the Monopolies Commission, an independent
advisory board of economic and legal experts. However, in the past, the Minister of Economics has
repeatedly not followed the guidance of the Monopolies Commission. The ministerial approval
provision is now in place since almost 15 years, has been applied 23 times and approval was granted
10 times. In my view, I think this shows that overall it has not been excessively used and been limited

to the most controversial cases.

When looking at Section 42 of the law, it is important to stress that public interest or common good
has been interpreted very broadly, covering very different considerations from the security of energy
supplies to the reduction of the burden on public budgets to safeguarding jobs, press diversity, and

also notably, protection of climate and the environment.

18
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The broad concept of public interest or common good has triggered a lot of criticism around the
political aspects that have been factored into the decision making over the past decades. My personal
view is that a ministerial approval solution can effectively address a political desire to account for

decarbonization targets in competition policy.

However, looking at the German experience, my recommendation would be to define a clear and
narrow scope of the approval procedure and the powers of the relevant Minister. In that sense, the
provision would be specific and clear, and a focus of a ministerial approval procedure on carbonization

would probably be an appropriate solution.

And this closes my presentation. Thank you very much for your attention and interest, and I'm very

much looking forward to your questions, comments, and the discussion.
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UETY,

OXTFTILYalTE
Yes. Thank you for this very pertinent question.
I think that I probably very largely agree with you that benefits may not just be speculative but must
be demonstrated. And to be sure, I certainly don't want to compromise on the evidentiary requirements
of competition law. And I think it's very important to maintain a high standard of legal certainty, and
also in particular vigorous enforcement against any practices that use environmental objectives as a
cover.

We have seen, especially in Europe in recent years, that there have been a number of
investigations where companies, when new environmental regulations entered into force,
colluded in order not to compete too aggressively on more environmental solutions than

legally required.

So it will be important for competition practitioners to clearly draw the line between
admissible and inadmissible conduct, which is particularly difficult in this field. And as I
have highlighted in my presentation, I recognize that the qualification and quantification
of'the collective benefits may be an obstacle, but my understanding is that there are already

valuation methods available that can help overcome these difficulties.

I think that at the end of the day, this will have to be a case-by-case assessment. And
economists will hopefully be able to provide data and quantification methodologies that

help develop an assessment framework that is effective and practical.

And I hope this answers your questions.
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OXTIYaILTK

Thank you. Those are very inspiring questions, and I'm glad that there are also experts from outside
the competition law world present in this conversation today.

On your first question, I am familiar with the concept of residual market failure only in competition
policy, where it has been in the past evoked in relation to state aid, i.e. state subsidies being granted to
companies. In State aid law, the European Commission has acknowledged that in some instances,
markets may not deliver solutions and regulations can be insufficient to address certain market failures,
so that state subsidies may be required to compensate where appropriate.

So the underlying idea here is that state subsidies incentivize behavior that would then help fill the gap
and contribute to a resolution of the market failure. In antitrust policy, as far as I know, the concept
has only been introduced with the new draft guidelines. I have actually, in a publication that I
understand you have also received, encouraged the Commission to transfer the concept from state aid
law to antitrust law, and it is now, indeed, also reflected in general terms in the draft horizontal

guidelines.

However, the documents that the Commission has issued in relation to residual market failure or where
this concept is being addressed do not go into any further detail so that, unfortunately, I have no further

information as to how specifically the concept would be applied in concrete cases.

On your second point, if cooperation has been accepted and established as an effective response to a
market failure, I think my answer is that this is controversial. I think the competition policy debate in
Europe revolves around the question if regulation should be the only means to address market failure,
while other voices, including myself, argue that regulation will be insufficient to address the types of
market failure that we have been seeing.

Regulation is certainly very important to respond effectively to the climate crisis. And many
undertakings, such as Unilever, are strongly in favor of the right kind of regulation to improve
environmental protection and combat the climate crisis effectively.

In Europe and I suppose you have certainly similar initiatives in Japan, the European Commission is
driving very vehemently and vigorously the Green Deal agenda to introduce legislation that effectively

targets harmful behavior and improves the chances that the EU achieves its net carbon and other targets
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that it has set over the last few years.
At the same time, experience shows that regulation is often nonexistent, insufficient, or it only
represents a political compromise that is insufficient to achieve the targets so that other measures must

be taken in order to achieve ambitions if they want to be attained.

Furthermore, I think that it should principally also be possible for companies to go beyond legislative
requirements and jointly be even more ambitious in driving environmental protection and fighting

climate change.

And lastly, governments may not always want to micromanage the economy, but leave the regulation
of certain behavior to the self-regulation of corporate entities.

Thank you.
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EETNEZEDERIZES VW LEBEAHLIDNE VNS REZATIHETAEENTT,

OXTIYaILTK

Thanks very much. I think those are very relevant questions. And I think in terms of your first question,
you're absolutely right. There are many other policies and probably even more important policies than
competition policy to address climate change effectively. So I think competition policy has a

complementary role to play in cases of residual market failure. This is probably how I would define it.

There should be generally a priority of regulation where it is indeed effective and indeed, the market
will also itself deliver solutions.

We have seen, for instance, Tesla being very successful in introducing not only battery-powered cars
but also a charging infrastructure without being forced by regulation and without cooperation, an

example that shows that individual efforts can be very impactful.

Precisely where competition policy would make a difference and could play a particularly important
role is a very good question and I'm afraid I probably don't have a very clear answer. But what I believe
I can say is that competition policy or cooperation between competitors and consequently competition
policy will play a role where legislative efforts have failed in particular because there was a lack of
political compromise, and maybe also interested groups that have been having a powerful voice in

legislative debates.

And secondly, I think cooperation will also be particularly important where international standards do

not exist.

As a matter of fact, environmental regulation is very often national or in the EU on the European level
but not global, while companies often operate globally so that cooperation solutions can be more

effective than regulation in the absence of transnational solutions.

And the third element that I think needs to be taken into account is in fact the first-mover disadvantage
of companies who are discouraged and disincentivized from taking unilateral action because of the
risks of prohibitive costs, making individual competitive action impossible. Also because negative
externalities are not being taken into account, for instance by tax regulations or other environmental

provisions.

On your second question, the German Competition Authority has recently dealt with two or three cases.

Two of them were more related to social sustainability and animal welfare standards.
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In both cases, there were agreements to increase living wages or wages of farmers and animal welfare
standards respectively, which would come with certain financial investments and therefore cost

increases ultimately for consumers.

Under a conventional reading of competition law, the German Competition Authority would probably

have struggled to consider the potential benefits of these initiatives in its competition law assessment.

In its competition assessment, however, the Authority made use of its discretion to investigate cases
or not and decided to abstain from entering into a thorough investigation of those behaviors, saying
that it appears the expected possible harm to competition would not warrant the opening of an

investigation.

So, in other words, the authority made use of its discretion not to open an investigation because it
didn't expect harmful effects on the economy, which in my view shows a pragmatic approach.

Thank you for your question.
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OXTILY aILTE

Yes. Thank you for your question.

On the evaluation methodologies, the Dutch and the Greek competition authorities have worked on
that and prepared a paper that assesses evaluation methodologies that can be applied in computational

analysis. Otherwise, my knowledge is predominantly from the newspaper The Economist where
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frequently valuation methodologies are being discussed. I’m unfortunately not an economist and not
in a position to give you the specific references. But I do understand that these methodologies are

suitable to quantify the economic impact, for instance of greenhouse gas emissions.

My understanding is also that future benefits can be calculated in that reductions of pesticides, for
instance, do materialize, for instance, in higher fertility of agricultural soil or soil that's being used
agriculturally. Also, the avoidance of costs that come with deforestation or erosion of soil can be
quantified.

Again, I'm probably not the best-qualified person to elaborate on this. If the study group would like to

meet economists who have been working on this topic, I'm very happy to make a connection.

And in relation to your second question, I think one of the most difficult questions is if competition
authorities should be and are in a position to assess collective benefits and whether they outweigh
restrictions of competition. In the absence of other legislative solutions, however, I believe that the
environmental and other broader collective benefits cannot remain unaccounted for so that competition
and forces should take them into consideration in the assessment of co-operations.

I recognize the difficulties that may exist in relation to quantification, but I think it is very important
to note that economically speaking, we are looking at the reduction of negative externalities when we
are talking about collective benefits and ignoring these economic effects would be inappropriate for

competition policy.

So while in the past competition policy has left negative externalities outside its assessment of co-
operations, I think this has been shortsighted. Given the debate and the challenges around the climate
crisis, it is more than timely to expand competition analysis into the calculation of negative
externalities and their avoidance.

But I appreciate that an alternative solution might be viable in introducing a legislative exemption
whereby, for instance, a Ministry would be making the judgment call and take any decisions as to
whether collective benefits do outweigh restrictions of competition, as is the case in merger control in

the German example.

In that case, you would be in a position to delegate the decision-making responsibility to an appropriate
body, for instance in the Ministry of Economics, that is equipped with the appropriate resources and

experts that have a holistic view at competition policy and its environmental implications.
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OITILYaTE
Thanks very much. I think you have touched on a lot of important points, and I try to be concise in my

answer.

First, I fully agree that the scenarios that I've shared all require case-by-case analysis. They may
suggest that cooperation could require a different reading of competition law, but that may not always
be the case. And similarly, not always will the benefits be strong enough to justify cost increases,
depending again on the specific case.

And this alone, I think, already demonstrates that block exemptions would currently not be a good
solution because the authorities would first need to gather experience with cases before they can think
about possible, more generalized solutions like block exemptions that at this stage I think would not

be feasible.

And indeed, as you said, we do not know at this point how many cases will actually have to be handled
by the authorities. As things stand today, it is difficult to predict how relevant cooperation will be as a

complement to regulatory and competitive efforts.

As far as competitive solutions are concerned, I believe that, yes, consumers are more and more
environmentally conscious. But as, for instance, the recent developments following the commodity
price inflation show, consumer willingness to pay even more for more sustainable products may not

be the key priority in terms of inflation.

And there are, of course, also difficult social questions to address in terms of how can we ensure that
the socially more vulnerable consumers are being compensated for higher costs of more

environmentally sustainable products.
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As to your question where we believe the first-mover disadvantage may materialize, I think that could
be in many areas, but particularly where the investment required by companies to introduce the most
game-changing technologies and production methodologies and to give up the least sustainable
packaging, production methodologies, etc. Those are the scenarios where 1 think the first-mover

disadvantage obviously comes into play, especially in the absence of regulation.

It's, of course, interesting for me to hear that Japanese law already provides significant discretion for
authorities, for the competition authority, to factor environmental considerations into its decision

making.

But I am aware that still, the definition of the criteria will be difficult given the relatively broad notion
that is established in the law.

On your question as to the German legislative efforts regarding the ministerial approval procedure, the
only possible revision that I'm aware of is the introduction of a parliamentary approval under which

the decision would be delegated to the federal Parliament.

I think the underlying assumption is to sort of embrace the fact that the ministerial approval is a highly
politicized instrument so that in a democratic society, the decision should be taken by the Parliament
and not by the Ministry. However, realistically as the ministers are being typically nominated by the

parliamentary majority, the ultimate decisions may not be fundamentally different.

Thank you.
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OITIYaILTK

Yeah. Arigato, thank you very much for your keen interest and your very inspiring questions. I really
enjoyed this, and I'm very thankful that you made time at such a late hour at the beginning of your
weekend. And I'd be very happy to continue this discussion and remain available for any questions

that you may have going forward.
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