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BEPS Action 5 Chapter4 F. Outsourcing

The nexus approach would allow all qualifying expenditures for activities undertaken by
unrelated parties (whether or not they were within the jurisdiction) to qualify, while all
expenditures for activities undertaken by related parties — again, whether or not they were
within the jurisdiction —would not count as qualifying expenditures.

As a matter of business practice, unlimited outsourcing to unrelated parties should not provide
many opportunities for taxpayers to receive benefits without themselves engaging in substantial
activities because, while a company may outsource the full spectrum of R&D activities to a related
party, the same is typically not true of an unrelated party.

Allowing only expenditures incurred by unrelated parties to be treated as qualifying
expenditures thus achieves the goal of the nexus approach to only grant tax benefits to
income arising from the substantive R&D activities in which the taxpayer itself engaged that
contributed to the income.
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BEPS Action 5 Chapter4 C. Qualifying expenditures 41. ‘up-lift’

® The purpose of the up-lift is to ensure that the nexus approach does not penalise taxpayers

excessively for acquiring IP or outsourcing R&D activities to related parties. The up-lift still ensures
that taxpayers only receive benefits if they themselves undertook R&D activities, but it
acknowledges that taxpayers that acquired IP or outsourced a portion of the R&D to a
related party may themselves still be responsible for much of the value creation that
contributed to IP income.
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BEPS Action 5 Chapter4 C. Qualifying expenditures 39.

Qualifying expenditures will be included in the nexus calculation at the time they are incurred,
regardless of their treatment for accounting or other tax purposes. In other words,
expenditures that are not fully deductible in the year in which they were incurred because they are
capitalised will still be included in full in the nexus ratio starting in the year in which they were
incurred. This timing rule only applies for purposes of the nexus ratio.

gzt 5L, BB EOWERICED5Y . REVEKRTRIYALLROHBICELIENTEDS. IBNE, EE

5T ESNTVB UL I TREUVZEICEERIEFRENB VS H(OOWVWTE REULENSKITALEROFTEICEEEZ TN
DEICTED

20



(9 )WRFAASDEEZASF O

® --- overall income should not be defined as the gross income from the IP asset

® Jurisdictions that choose to grant benefits to embedded IP income must implement a consistent and
coherent method for separating income unrelated to IP (e.g. marketing and manufacturing
returns) from the income arising from IP. One method that would achieve this outcome could,
for example, be based on transfer pricing principles.
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@ : The peel-off method
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® : The flat rate method
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