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Situation:

In the course of preparing an antidumping case, which requires the U.S. industry to
demonstrate that it has been injured through the effects of the dumped imports, producers
representing 75 percent of U.S. output exchange the information required for the adjudication.
All the information is exchanged indirectly through third parties and in an aggregated form

that makes the identity of any particular producer's information impossible to discern.




Discussion:

Information exchanged by competitors within the context of an antidumping proceeding
implicates the Noerr- Pennington petitioning immunity. To the extent that these exchanges are
reasonably necessary in order for them to prepare their joint petition, which is permitted
under the trade laws, Noerr is available to protect against antitrust liability that would
otherwise arise. On these facts the parties are likely to be immunized by Noerr if they have
taken the necessary measures to ensure that the provision of sensitive information called for
by the Commerce Department and the ITC cannot be used for anticompetitive purposes. In
such a situation, the information exchange is incidental to genuine petitioning and is not
subject to the antitrust laws. Conversely, were the parties directly to exchange extensive
information relating to their costs, the prices each has charged for the product, pricing trends,
and profitability, including information about specific transactions that went beyond the
scope of those facts required for the adjudication, such conduct would go beyond the

contemplated protection of Noerr immunity.
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